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	1 • BACKGROUND – CONSTITUTIONAL INTERPRETATION TC "1 • THE CRIMINAL JUSTICE SYSTEM" \f C \l "1" 


I. Six Aspects of Constitutional Law TC "I. Purposes of Criminal Law" \f C \l "2" 
A. normative enterprise – founded in conception of human rights
B. constitutional enterprise – endless critique, to assure fidelity to normative vision

C. realism – understanding of politics as group activity, and the atrocities groups are capable of

1. aim of the Constitution to restrain democratic evil

D. sense of comparative political experience – founding of Const as a reflective work of reason

1. evaluating historical examples, self-conscious choice in light of reason

E. political experience – learning from self-correcting experience

F. idea that Const is supreme over all other laws – seriousness of threats to Const

G. so – given these six aspects, method of constitutional analysis

1. history

2. political science

3. democratic political theory

4. text

5. interpretive practice

II. Historical Background
A. see timeline doc for basic history, from British Civil War to 1787
B. Const of 1787 vs. Reconstruction Amendments

1. original const – didn’t do enough to constrain the states (Madison: worried that this was morally bankrupt)

a) greatest American tragedy: that we couldn’t constitutionally abolish slavery

2. Reconstruction Amendments – bringing about Madison’s vision

a) in name only, however; dark period of judicial complicity with racism

C. watershed moment of WWII – Americans waking up after fighting a war against the most evil example of racism the world had ever known

1. growing internal criticism, growing voice among minorities

2. civil rights movement – then extension to gender, etc.

III. Judicial Review
A. Marbury v. Madison (1803) – JR, judiciary as forum where principles of human rights can fairly be heard
1. Marbury had a right to his commission based on a valid act of Congress; if there’s a right, there must be a remedy (cts not to be constrained by other branches); but this case wasn’t part of the SC’s original jurisdiction (M should have gone to lower ct); therefore, M doesn’t have a remedy here

2. Judiciary Act of 1789 said the SC would have original jurisdiction over writs of mandamus (among other things)

a) but this conflicts with Art. III of Const (provisions re jurisdiction) – clear meaning of Art III bars Cong from apportioning judicial power
b) insofar as the Act conflicts with the Const (supreme law of the land), the ct must strike it down

B. application of JR in Marbury: reasons why Act is unconst, given Art. III

1. appeal to popular sovereignty – why would we have a written const if we allowed elected officials to trample all over it?

a) idea that Const is to express a deeper consensus than party politics – appeal to ratifying conventions (more democratic than Cong)

2. judicial role – impartiality to parties and issues that come before them

a) idea that Const is the law, which is higher than mere politics

b) leaves aside “political questions,” in which JR has no role (note that the only political question that is really left today is impeachment)

3. “chamber of horrors” rhetoric – too extravagant to be maintained, that a judge would always be constrained to enforce the letter of the law, to be the engine of an unconst violation of rights
a) suggests that legitimacy of JR is tied up in human rights

4. judicial oath to uphold the Const

5. supremacy clause

IV. Judicial Supremacy and the Democratic Objection
A. Jefferson – court-skeptic, since courts did nothing to remedy the evil of A&S Act
1. basic philosophy – if you want to get something done, can’t rely on the courts

2. all rights come about and are maintained through democratic process
B. Thayer – court-skeptic, firm belief in separation of powers
1. neutral principle – judiciary to act on basis of principled arguments

a) JR never to be used as a political act; a judicial, not a political power

2. rule of clear mistake – in cases where JR is appropriate (i.e., not political questions), ct is to overrule legislative body only where there is clear error (high deference)

3. basis for his argument – worry of enervation of democratic politics

a) rather than having a population with a sense of its rights, a disgusting form of politics where ppl have no sense of their own responsibility (“ah, the cts will take care of it”) – a terrible thing for Am politics to become

b) worry that overdependence on judiciary renders our politics less deeply engaged in issues of human rights than we otherwise would be (Rosenberg)

C. Hand – rights-skeptic, natural outworking of utilitarianism
1. pleasure principle – what we think of as ‘rights’ are simply what makes the most people happy (utilitarian aggregate, majoritarianism)
a) utilitarianism goes along with the neutral theory of the good (liberty – doesn’t matter what exactly it is that gives pleasure/pain), as well as egalitarianism (equality – everyone feels pleasure and pain)
2. JR as an unconst usurpation of power; supremacy of SC as over state cts, not over co-equal branches of government

a) JR is counter-majoritarian, causes cts to be a third legislative chamber

D. Wechsler – attempt to answer Hand; argument as to method – neutral, juristic method
1. cts aren’t a third legislative chamber, since they make decisions on the basis of neutral principles of law (different methodology)
a) different from the open-handed pragmatic decisions of the legislature (arguments of policy as opposed to principle)

2. application of neutral principle method to Brown – concludes Brown was unjustified

a) “any abridgement of a fundamental right is unconst” – but Brown has been applied to such things as golf courses, surely those aren’t fund rights

b) “no racial classifications” – but this would prevent affirmative action

c) “no invidious use of a forbidden classification” – but then this would encompass gender, and ensuing slippery slope; and do we want cts to be in the business of determining “invidiousness” anyways?

d) “no statutes restricting associational liberty” – but Brown favors the associational liberty of those who want integration over those who don’t

3. problems with Wechsler arg

a) doesn’t really answer Hand – if rights don’t really exist, then why on earth should we be committed to arguments of principle and upholding them?

b) args of principle mean nothing if they’re not in service of a value we believe in (e.g., Nazis and their pure commitment to principle)

E. Dworkin – cts to protect fundamental rights, especially those of minorities
1. political theory response to utilitarianism (drawing on Rawls, Kant)
a) equal liberty principle – people have basic human rights, liberties of conscience, speech; without these, cannot achieve human dignity

· this is prior to all other principles, can’t be compromised by politics

b) difference principle – obligation to be concerned with other classes, make sure inequality works out so that worse-off classes are as well-off as possible

· requires redistributional justice in order to make people equal

c) immediate way of understanding JR – as a means of protecting the rts that we have, which other branches of government don’t have
2. analysis of what Herculean judges do in the hard cases

a) interested in principled args, both retrospective and prospective aspects

· theory of fit – if there’s only one principle that fits both the retrospective and the prospective, must go with that principle

b) appeal to background rights – abstract values implicit in the precedents

3. bottom line: you can’t separate law from articulate values of human rights
a) const law is the natural venue for such a discussion

b) JR can be understood in this light

F. two persistent types of rights-skepticism (responses to Dworkin)

1. Ely – principle of fair representation – procedural rights-skepticism
a) should only be constitutionally suspicious of those laws that are the product of a representationally unfair process

· explains Brown, reapportionment cases; flies in the face of Roe, gender cases

b) note: this turns the democratic objection on its head – arg that sometimes the ct can be more representative/democratic than democratic politics

2. originalists – fixed meaning rights-skepticism

a) Richards: this is utterly incoherent; an escape from having to deal with normative values a la Dworkin/Rawls

G. three points in summary

1. even if you agree that Am const law should protect human rights, there’s still controversy over what those rights are

a) central disagreement over what rights can/should be judicially enforced

2. court-skepticism is still a powerful objection to JR

3. Sunstein’s “underenforcement theory” – many areas of human rights that the judiciary may not be able to handle fully; better that cts underenforce in these areas to prompt other bodies of government to handle them

a) defends JR, but also tries to allow Cong to have an important role

V. Historiography, Political Theory, and Interpretation
A. weight of text and meaning – connotative vs. denotative
1. denotative – what word applies to; original understanding of specific characteristics
2. connotative – ways in which word can be applied; suggests broader purpose

B. Williams v. Florida (1970) – FL wanted to reduce number of jurors from 12 to 6
1. holding adopts the connotative meaning of “jury” – look at the core meaning of the term, determine whether “twelve-ness” is core to the meaning
a) note: text was open as to whether or not jury must have 12 members

2. history of the jury guarantee (Const Conv) suggests a pressure away from denotative meaning (a rejected proposal entrenching “other accustomed requirements”)

a) FFs chose not to constitutionalize every aspect of their denotative meaning

b) distinction between how words would be applied, and their intent as to how words would bind future generations – we now can have everything FFs intended for us to have from “jury” guarantee, but not every jot and tittle of what “jury” meant back then

3. can change particular aspects of “jury” here and now if compelling args to do so

a) core meaning of “jury” – intended to prevent state oppression; must be a group of ppl of a certain size (greater ability to withstand state pressure when there’s a group), has to be representative (sharing general values of Δ), has to be deliberative (all that stands between Δ and the mob, tyranny of faction)

b) opinion cited empirical studies showing that twelve wasn’t necessary, not part of the core meaning of the jury guarantee

4. Harlan concurrence – worry about standards for judicial (connotative) interp

a) must not depart from original understanding unless there are compelling arguments of principle to do so (concern re legitimacy of JR)

b) doesn’t see such compelling args here – majority was compromising the protection via a 12-man jury without any standards or principled reasons

C. bills of attainder and ex post facto laws

1. bill of attainder, historical understanding – Parliament would pass (1) legislative act which would say that (2) some individual was guilty of a crime; (3) no judicial trial; (4) death penalty and (5) “corruption of the blood” where even their children would inherit it – part of state terror directed against religious dissenters

2. ex post facto law – attempt to give retroactive application of a criminal law

a) historical understanding of prohibition: (1) can’t hold person guilty of a crime when it wasn’t on the books at time of action; (2) can’t retroactively raise levels of punishment; (3) can’t make punishment more likely by making law of evidence easier (making it procedurally easier to convict)

3. Lovett v. US (1946) – appropriations bill, preventing ppl affiliated with Communist Party from receiving salary/benefits

a) under original (denotative) understanding of bill of attainder, this wouldn’t be prohibited – doesn’t have three of the five elements (Frankfurter dissent)

b) but majority strikes the law down

· implicit in the bill of attainder prohibition was a separation of powers principle; FFs sought to prevent legislative punishment (punishment without proper judicial trial)

c) notice: connotative understanding allows judges to pick and choose from history which parts of tradition matter (ct as repository of historical memory)

4. US v. Brown (1965) – Σ prohibiting members of Community Party from being officers in labor unions

a) note: SC was still dealing with aftermath of Dennis, couldn’t decide this case as a simple free speech case (which it would be today)

b) majority – core meaning of bill of attainder = separation of powers

· emphasis on procedure; arg that Cong has no judicial powers whatsoever except impeachment

c) dissent – Cong did institute proper procedure: set standards for prosecution

· no attempt to conceal criminal penalties, prosecution has to be brought by a prosecutor before a judge, etc.

· even if you go with connotative meaning, majority is manipulating and abusing the bill of attainder tradition

D. Home Building & Loan Assn. v. Blaisdell (1934) – states passing stay laws during Great Depression to provide temporary relief from debt

1. difficulty: Art X, no state shall pass any law impairing obligation of contracts
2. originalist dissent – blistering appeal to history, no fair reading of text/history can allow this Σ to stand

a) FFs were worried specifically about stay laws…

3. majority (connotative) – as long as you leave intact the contractual right (here, we’re just tinkering with the remedy), you’re okay (within meaning of Art. X)

a) judicial precedent distinguishing right from remedy

· BUT: there were actually more cases striking down impairments…

b) world has changed, must ascribe more abstract meanings to const text
E. two ways to ascribe abstract meanings to const text

1. abstract meanings that are sensitive to factual change
a) e.g., “commerce among the states” clearly means “commerce affecting more states than one” – but the meaning of that phrase has changed in the modern world

b) can’t give a responsible interp of clauses unless you have a good grasp of the state of the world today – text is fact-sensitive

2. abstract meanings that are sensitive to moral change
a) e.g., prohibition against “cruel and unusual punishment” – in 1787, this referred just to torture, but now “pain in excess of justice” is cruel
b) must be sensitive to changing moral views – text is norm-sensitive

F. Richardson v. Ramirez (1974) – EPC challenge to state laws disenfranchising felons

1. Rehnquist majority – these Σs are okay, since felons are explicitly listed as an exception to the enfranchisement in 14th A

a) such explicit text matters, despite expansive/abstract reading of other clauses

2. dissent – intent of §2 of 14th A wasn’t broad disenfranchisement of felons

a) §2 also seems to deal with women and age – and the ct hasn’t allowed the arg to prevail against enfranchisement of women

3. this case hasn’t been overruled – which goes to show that text does matter

	2 • FEDERALISM – THE COMMERCE CLAUSE TC "1 • THE CRIMINAL JUSTICE SYSTEM" \f C \l "1" 


I. Federalist 10 TC "I. Purposes of Criminal Law" \f C \l "2" 
A. three interpretations of Fed 10
1. Beard (liberal/progressive critic of government) – criticized the const as not worthy of respect; an elitist document entrenching the rights of creditors over debtors

a) saw Fed 10 as a Marxist document – Madison identifies close relationship between econ and power, concern of dominant class entrenching its power

b) problem with this interp – not historically true (debtors supported Const just as much as creditors; no evidence for simple class-based view of ratification)

2. Dahl (democratic theorist) – what marks a thriving democracy is polyarchy, with lots of different interest groups forming, vying for power, etc.

a) saw Fed 10 as defending such polyarchy

b) problem with this interp – Fed 10 seems to actually demonize interest groups as factionalism

3. Will/Epstein/Richards – situates Fed 10 in context of late 18th century politics
a) Montesquieu, most popular political theorist of his day – called for separation of powers (as against monarchical tyranny)

· loved ancient republics, upheld as best form of government

· but problem was that modern nations were too large, republicanism was too difficult in such unwieldy territories

· so Montesquieu concluded that the best you could get was British style constitutionalism

b) Madison disagreed – can have republic in a large nation

· very large, not ethnically closed, heterogeneous, commercial character – all of these factors would make for a republic even better than Athens et al

c) Fed 10 as a brilliant arg, driven by proving Montesquieu wrong and showing that we can be better than the Brits

B. deconstructing Fed 10 – point of const was to render rights secure and to harness power, to the pursuit not of private interests but of the public good

1. starts by identifying problem of factions – modern government is full of them, and democracies aren’t safe from this impulse

a) demonic tendency to exclude ppl from the faction; ability to do all kinds of atrocities in a group that you wouldn’t dream of doing as an individual

b) factions have capacity to delegitimize the entire democratic experiment

2. two possible ways of addressing this problem, limiting power of the faction

a) address the causes

· but ripping out factions requires either destroying all liberty, or getting everyone to think/believe/feel the same thing

b) control the effects

3. two alternatives for controlling the effects of factions

a) pure democracy

· problem of the idiocy of mob rule, no guarantee of good decisions

b) representative republic

· delegation and representation – for Madison, these were the keys to a working republic

· distance allows more qualified men to take power – the larger the republic, the better

· representation would cause breakdown of factions – though factions may have power locally, they would be minorities on the fed level, and thus forced to work together in order to achieve a majority

4. note that Fed 10 is a completely procedural arg

a) political process theory of the fed system – political measures to contain tyranny of the majority

b) things will be worked out democratically because the representative nature of the fed government would detox the power of factions (note: no subject matter is removed from democratic politics)

C. problems of Fed 10

1. assumption that elected officials would be independent, given the great distance

a) but in modern world, given polling data, etc., politicians are very tied to their constituents

2. lobbying – possibility of elite interest groups co-opting elected officials

3. problem of superfaction – a faction on the fed level (e.g., Christianity, white racism)

a) note: JR has gained such legitimacy b/c it addresses problem of superfaction

II. McCulloch v. Maryland ((beginning of the commerce clause discussion))
A.  issue: National Bank chartered by Cong; MD Σ taxing a local branch of the bank
1. question 1: was it const for Cong to create such a bank – YES

2. question 2: can a state tax such a fed org – NO

B. question of chartering of the bank
1. arg 1: legislative practice
a) the bank has been chartered, supported by legislatures, ppl have come to see benefits of the national bank – question has been fairly debated and settled
b) deference to legislative practice in such questions where crucial principles of liberty aren’t involved
· distinction b/t questions of human rights, and questions of economic policy – with the latter, ct must defer (the more representative branch of government is more likely to have properly handled those issues)

2. arg 2: appeal to popular sovereignty

a) const comes from the ppl, not from the states (contra Jefferson’s view of states’ rights)

b) strict construction is therefore inappropriate – must interp as the ppl want it, not as the states want it; leads to more liberal construction

c) in background: slavery – if you have broader national power, you’ll have constitutional ability to end slavery

· what horrified Lincoln – SC took narrowest possible construction of const, in support of slavery (e.g., Dred Scott)

3. arg 3: the text

a) AoC had “expressly,” a word that was taken out by FFs in Art I, §8
· therefore, question of implied powers is purposely left open

b) issue of “necessary and proper”

· FFs had looser lexical understanding of “necessary”

· also used shades of meaning with “necessary” elsewhere in the const

· lack of “absolutely” to modify “necessary,” and addition of “proper,” dilutes the meaning of “necessary”

C. question of MD’s attempt to tax the bank

1. states and national government do have general taxation power…
a) but (Richards’ take): MD is taxing all the states, since bank gets its charter from national govt; therefore ppl are being taxed without representation

2. power to tax is the power to destroy – can’t allow states to direct this power against fed government

3. conclusion: there’s no const problem with taxing property, etc., on an equal basis

a) but here, the state is taxing residents and non-residents unequally – this isn’t okay (negative commerce clause)

b) high level of deference to Cong; high skepticism of the states

III. Commerce Clause: Congressional Power

A. Art. I, §8: The Congress shall have Power … To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes
1. FFs intent: had had balkanized trade wars prior to const; concern among FFs over questions of economic prosperity

a) wanted the republic to be held together by commerce; saw commerce as way of developing peaceful ties among a diverse people

B. Gibbons v. Ogden (1824) – ferry monopoly granted by NY Σ, contra fed licensing power

1. holding that “interstate commerce” is commerce affecting more states than one
2. note that this is deference to Cong (reiteration of McCulloch); BROAD construction

C. US v. Knight (1895) – government civil action under Sherman Anti-Trust Act

1. dismissed – commerce clause doesn’t reach a monopoly in manufacture
2. NARROW construction, with distinction between commerce and manufacture

a) suggested that nexus b/t local and interstate was a formal, qualitative one of logical relationships, rather than an empirical, practical one of econ impacts

D. Shreveport Rate Case (1914) – ICC regulating discriminatory rates

1. in order to regulate discriminatory rates in interstate rail industry, must regulate intrastate rail industry

a) lower intrastate rates will destroy interstate industry, given a competitive national economy – economist’s point of view

2. “necessary and proper” reasoning – correct for fed standards to be applied to states

a) BROAD construction of commerce clause

E. Swift & Co. v. US (1905) – Sherman Act injunction against price fixing by meat dealers
1. some local activities are controllable by Cong b/c they could be viewed as “in” commerce or as an integral part of the stream of commerce
a) appropriate to regulate industry surrounding cattle b/c it’s a competitive unit

F. Hammer v. Dagenhart (1918) ( trend of narrow interpretations directed against the first Progressive Movement

1. Cong Σ excluding products of child labor from interstate commerce
2. holding: struck down Σ as unconst – grant of power to Cong over interstate commerce was to enable it to regulate such commerce, not to give it authority to control states in their exercise of police power over local trade and manufacture

3. dissent (Holmes): precedents clearly allowing moral regulation, e.g., liquor
a) not for the SC to inject its own political ideology (child labor ok, liquor not)

G. trend of narrow interpretations directed against the New Deal

1. Carter v. Carter Coal (1936) – regulations for max hours and min wage in coal mines
a) Cong’s arg that such reg would affect economy by preventing labor strikes

b) holding: struck down – this is about production, not commerce

2. summary of cases against New Deal

a) Cong can’t regulate commerce if it’s too ‘moral’ (Hammer)

b) can’t regulate before sale, b/c that just production (Carter)

c) can’t regulate after sale, when commerce is solely intrastate (Schechter)

H. Frankfurter’s criticism – the text doesn’t support this result (“commerce among the states” meant to be connotative)
1. nothing in political theory of commerce clause supports this result – theory is political representation, ppl are indeed allowed to express their views in fed Congress

2. case law doesn’t support it – see Gibbons, Shreveport, Swift

3. SC begins to change in response to this criticism

I. NLRB v. Jones & Laughlin (1937) – national legislation applied to steel manufacturers

1. holding: manufacturing in states is not immunized from Cong power, as long as there is such a close and substantial relationship to interstate commerce that their control is essential/appropriate to protect that commerce from burdens/obstructions

2. SC here disowned the approach in Carter
J. US v. Darby (1941) – max hour min wage regs applied to lumber manufacture

1. matter for legislative judgment – attempt to distinguish b/t purposes is nonsense; as long as Cong is regulating commerce, they can do whatever they wish
a) these goods, though not moving through interstate commerce, are competing with interstate business, therefore this counts

2. overall concern of the commerce clause is antidiscrimination (no advantage to be given to in-state businesses)

a) can’t have state regulating its own industry – need national standards

K. Wickard v. Filburn (1942) – homegrown wheat, intended for personal consumption, still fell under federal allotment regulations

1. despite individual intent of use, all such farmers in the aggregate, if given an exception, would have a significant impact on interstate commerce

2. any economic activity anywhere in the state, so long as it might plausibly impact some activity in another state, is sufficient for commerce clause regulation

L. current state of commerce clause jurisprudence – Cong is allowed to:

1. regulate the channels of interstate commerce;

2. regulate the instrumentalities of interstate commerce and persons and things in interstate commerce; or

3. regulate activities that have a substantial effect on interstate commerce

IV. Enforcement of Civil Rights and Commerce Clause ((the next step))
A. Civil Rights Act of 1964 – reached both public and private discrimination; debate over where the authority for the Act came from; SC rested it on two grounds:

1. commerce clause – broad power to regulate commerce, don’t look at purpose

a) (Wickard) as long as it’s regulation of a business with some connection to a national purpose, it will be allowed, though underlying purpose is human rts

b) more certainty of passage on this ground

2. 14th A – EPC, DPC, P&I intended to protect human rights as against states

a) some question of whether private application would go against precedent, since had previously only been applied to state action

B. SC holdings that say that commerce clause is a sufficient ground for upholding statutes banning discrimination – broad interp of CC to reach private acts of discrimination
1. Heart of Atlanta (1964) – hotels (serve interstate travelers)
2. Katzenbach (1964) – restaurants (purchase supplies from other states)

V. Limitation on the Commerce Clause – State Police Power
A. US v. Lopez (1995) – gun control regulations near schools
a) holding: this exceeds the reach of the commerce clause

b) Σ is criminal in nature, not commercial

c) fed government shouldn’t be imposing on education (highly decentralized, very local, tied up in parental privacy), family law, etc.

2. Kennedy concurrence – state representation in the fed system has been eroded; SC therefore must step in to ensure states get the representation they deserve

3. Breyer dissent – education is a vital component of economic success and mobility; can’t separate education from commerce

B. US v. Morrison (2000) – extension of the Violence Against Women Act
1. holding: this Σ isn’t economic, but about gender-related violence

2. dissent: lots of studies showing connections b/t gender violence and the economy

a) women don’t participate equally in the workforce b/c of fear of violence

C. Gonzales – fed prohibition on growing marijuana for medical purposes
1. holding: this Σ is okay – seems to call into question Lopez and Morrison

2. Richards: the arg comes from Wickard – homegrown marijuana is analogous to homegrown wheat

VI. State Power: The Negative Commerce Clause (where Cong is silent, what state power?)
A. Marshall’s view: CC effectively deprived states of any power to regulate interstate commerce
1. Gibbons v. Ogden (1824) 
a) here, clear preemption – fed Σ (licensing) over state Σ (granting monopoly)

b) dicta in this case – no state regulation whatsoever in area of commerce clause

2. Willson v. Black Bird Creek March Co. (1829) – DE Σ authorized company to build dam on a navigable river
a) found that this wasn’t interstate commerce, so Σ was within state authority
B. various (historical) tests to determine when states can regulate interstate commerce

1. Cooley v. Board of Wardens (1851) – PA Σ (1803) requiring ships to engage local pilots; fed Σ (1789) that all pilots be regulated in conformity with laws of the states

a) question arose b/c state Σ was passed after fed Σ – had it passed before, the state Σ would be within the “laws of the states” (already considered by Cong)

b) holding: this Σ is okay – uniform vs. diverse test
· subject matter test – those that are by nature national (admitting only of one uniform system) require exclusive legislation by Cong; those that are diverse (more peculiarly local) can be regulated by states

2. indirect vs. direct test – impact on economy
a) this test, like the uniform vs. diverse test, doesn’t tell us much – conclusory

b) absolutely discredited, because not predictable

3. original package test – if it’s still wrapped in its original packaging (coming in from out-of-state), unconst for state to regulate; if it’s out of its original packaging (now in state stream of commerce), it’s okay for state to regulate

a) predictable and nice, but it doesn’t touch on the substantive questions – doesn’t get to problem of protectionism

4. acceptable vs. unacceptable motives test – looking for state protectionism

a) Buck v. Kuykendall – state is interfering with economy, essentially engaging in protectionism – per se unconst

b) Bradley v. Public Utilities Comm’n – Σ was about reducing accident rates

· permissible motive; so long as it’s being pursued in a reasonable manner, it’s constitutional

c) beginning of purpose analysis

C. comparison with Privileges and Immunities Clause (Art. IV, §2)
1. appears to forbid state discrimination against non-residents; two prongs:
a) has a state explicitly discriminated b/t residents and non-residents?

· immediately triggers P&I clause

b) does this discrimination abridge a fundamental right?

· ct has always refused to enumerate fundamental rights…

· note that this is the beginning of strict scrutiny analysis

2. United Bldg. & Const. Trades v. Camden (1984) – local ord requiring 40% of employees on city projects to be Camden residents
a) question of when P&I clause is triggered (what constitutes “non-residents”)

· Rehnquist (majority) – discrim against non-residents of the locality
· Blackmun (dissent) – only discrim against non-residents of the state
3. cases in footnotes of Camden opinion
a) Toomer – clearly discriminating against non-residents, clearly a fund rt

b) Baldwin – clearly discrim, but elk hunting isn’t a fund rt

c) Edwards v. CA (1941) – CA Σ barring entry of Okies; struck down

· multiple grounds: P&I, commerce clause, 14th A P&I, fund rts

· shows that this rt (discrim bearing on mvmt) touches something deep in Am jurisprudence, cts will find some reason to protect it

4. these days, we never get such per se unconst cases – questions when states claim to be regulating all business, so no formal discrim, but may raise negative CC questions

D. modern negative CC jurisprudence: transportation cases ( rationality with bite
1. note: these cases are no longer good law – Cong has since passed fed regulations

2. SC State Highway Dept. v. Barnwell (1938) – SC Σ regulating truck width and weight, purportedly for safety reasons

a) upheld – not naked protectionism; alleged purpose of safety passes muster
b) this bears equally on in-state and out-of-state truckers, not obviously discrim

c) under 14th A, not inclined to strike down much; econ regs, high deference

d) but after Barnwell, a great shift in the ct

3. Southern Pacific Co. v. Arizona (1945) – state restrictions on train length, Cong is silent
a) holding: this is formally nondiscriminatory, but it has an undue burden on interstate commerce
· imposes big costs on interstate business – not in itself a problem, but must have reasonable justification (interstate business an impt int)
b) close examination of purposes – safety is a good purpose, but Σ has to be in reasonable pursuit of the legitimate purpose
· rationality review, but not deferential – “rationality with bite”

c) if ct allowed one state to do this, it would be setting the national standards (train length would have to be same on interstate lines)

4. Bibb v. Navaho Freight Lines (1959) – IL Σ requiring use of mudguards on trucks

a) overturned – at heart of negative CC is antidiscrimination

b) if ct is to have any legit role in negative CC cases, must look at purpose
c) in this case – requirement of different mudguards is just “silly,” would make out-of-state truckers have to stop at the border to change, etc.

· no adequate justification for the burden on interstate commerce

5. fails rationality review – no showing that state is actually saving lives, pursuing a legit purpose

6. Kassel v. Consolidated Freightways (1981) – IA Σ restricting truck lengths

a) particularly odious record here – IA businesses expressly exempted

· stinks of naked protectionism

b) overturned the Σ – no formal discrim, but high cost on interstate business

c) legit purpose (safety), but not rationally pursued (no evidence of lives saved)

· very fact-sensitive analysis – IA has multiple lanes of traffic, easy to pass these trucks, so no evidence that this Σ furthers safety

d) Brennan concurrence – clearly protectionist, why go thru neg CC analysis?

e) Rehnquist dissent – shouldn’t look at actual record; rationality review requires ct to find any hypothetical reason for which Σ could be legit

· ct should be very deferential in economic area

· note: this disagreement doesn’t make much sense in negative CC area (everyone agrees you should look at record), but impt in EPC

E. modern negative CC: import restriction cases ( least restrictive alternative
1. Philadelphia v. New Jersey (1978) – NJ Σ prohibiting importation of waste
a) note distinction from transportation cases – there, mere regulation; here, absolute prohibition
b) test shifts – least restrictive alternative
· if compromising a constitutionally protected int, have to show that a legitimate state interest is being pursued in least restrictive way
c) here: purpose is valid (environmental protection), but ct could come up with less restrictive alternatives (e.g., cap on total amount of waste in the state)

2. Dean Milk Co. v. Madison (1951) – local ord barring sale of pasteurized milk not processed at approved plant within five miles of Madison central square

a) acceptable purpose – health (milk must be properly pasteurized)
b) but less restrictive (non-discriminatory) alternatives were available

3. a note on the least restrictive alternative test here – parallels to free speech area
a) clearly rooted in fund rts – think about why free trade is linked to human rts

F. modern negative CC: price restriction cases

1. Baldwin v. Seelig (1935) – state Σ setting minimum prices for milk sold in the state; prohibited sale of out-of-state milk below this level

a) struck down – protectionist, stifling competitive advantage (key to a market economy)

b) consumers in all states have right to competitive advantage

2. Henneford v. Silas Mason (1937) – state Σ attempting to equalize tax burdens (“use tax” imposed on out-of-staters)

a) upheld – sales tax equalizing differences between two states, not affecting the price and product advantage

b) distinction between market advantage and tax advantage (one step further removed)

G. modern negative CC – export restriction cases
1. H.P. Hood & Sons v. DuMond (1949) – state commissioner denied a license for an out-of-state company to open another new receiving depot for milk produced in MA
a) attempt to shore up failing businesses in the state
b) overturned – license denial was due to destructive competition: protectionist
c) Baldwin competitive advantage principle going the other direction – if you have a competitive advantage in one state, allowed to express it in others
· if there is a market advantage, consumers in the state have a rt to receive it – basic principle of market economy

2. Hughes v. Oklahoma (1979) – state natural resource Σ prohibited transportation of minnows out of the state for sale elsewhere
a) struck down – law stops movement of a product interstate
b) least restrictive alternative – Philadelphia going the other direction
· can’t preserve a natural resource (valid state int) in a way that tramples const rts
VII. State Power: Preemption and Consent
A. preemption doctrine
1. question of preemption: given that we have Cong action that is generally vague, and state has something more specific, does Cong need to expressly speak to it?
a) explicit preemption – but Cong rarely does this

b) implicit preemption – if scheme of fed reg is so pervasive that it supersedes state law
2. Pacific Gas & Electric v. State Energy Resources (1983) – CA Σ placed moratorium on new nuclear power plants until new disposal method in place; fed law regulating nuclear power plants

a) no question that Cong can act in this domain (clearly interstate commerce); question of whether Cong meant to preempt such state action

b) ct found that state reg is motivated by economic concerns
· allowed the state reg

· doesn’t want levels of government to be antagonistic unless it absolutely has to be that way

3. in preemption questions, ct often asks if state reg would be const under negative CC

a) negative CC is extremely important, not just when Cong is silent, but even when Cong speaks – whenever there’s ambiguous lang, cts turn to neg CC
B. Congressional consent

1. Cong can override judicial declarations of unconst use of state power

a) doctrine of consent exists only in area of econ questions – unthinkable in area of fundamental human rights

b) ct defers to Cong (body of fairer representation) in econ matters (not such great concern with tyranny of majority, etc.)
2. three theories of Cong consent power
a) correcting statutory interpretation – Cong legislates in the domain of interstate commerce, but can’t fill in all the blanks
· judiciary fills in those blanks – and Cong steps in to correct the judiciary, which hasn’t correctly interpreted its will
b) const common law – cts strike down laws against fundamental human rights, and make law when Cong is silent
· Cong can then decide what its will is, and speak up to correct judiciary
c) core const values – this isn’t just a “legislative” area of the law, but we’re actively concerned about a kind of state discrimination
· judiciary always has power to check Congressional discrimination, even in this area of econ questions

· this theory accounts for the one exception to Cong consent

3. Metropolitan Life Ins. v. Ward (1985) – exception to Cong consent

a) AL Σ levied more taxes on out-of-state insurance companies

b) struck down, under equal protection – ct regarded this as particularly unfair, wanted to strike it down under neg commerce clause but couldn’t (given Cong’s power of consent), so it moved it to EPC, where Cong can’t override
· this is the only explanation of why the ct did this – this case makes no sense as an EPC case

c) suggests that there’s more going on here, even in this body of law, than mere statutory interp… if something really looks vicious, ct won’t permit it
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** one very unique area of separation of powers where judiciary plays no role – the one area (if there’s any left) where the political question arises
I. Separation of Powers – The Theory TC "I. Purposes of Criminal Law" \f C \l "2" 
A. FFs’ intent – creation of an entirely new separation of powers structure, with strict separation of personnel and power
1. Art. I: Congress – no bills of attainder (legis forbidden from exercising jud power)

2. Art. II: Pres – the only national official with a national constituency; need for individual to personify the presidency, particularly in regard to foreign affairs

3. Art. III: Judiciary – power of JR not explicitly granted…

B. political theory background to the impeachment process

1. Aristotle/Romans – class-based politics, need to separate out classes in order to have stable government
2. Locke – any deviation from separation of powers makes ppl worse off than they would be without any government at all (inverse of purpose of legit government)
a) government cannot be judge, jury and legislature all at once – separate bodies that make, judge and enforce the laws

b) call to revolt against Stuarts for their flagrant flaunting of this system

3. Montesquieu – without separation of powers, nation is subjected to tyranny
a) driving force of separation of powers – rule of law; all citizens, branches of government, are held to this standard (common accountability)

4. Arendt – analysis of Nazi Germany: vicious racist philosophy that came to dominate politics; charismatic leader coalesced Germany around this demonic ideal, convinced Germans to give up idea of separation of powers
a) war on equality – ppl came to not want equality, but “legality”

b) principle of legality replaced with principle of analogy (idea of being a “good German)

5. all serious forms of const democracy have some form of separation of powers

C. uniqueness of American form of separation of powers (more robust than UK version)
1. ineligibility clause – absolutely no overlap of personnel at all among branches of the government
a) much sharper judicial distinction (constitutionally separate, not just Σtorily)

b) prohibition on bills of attainder (Cong has no jud powers, except impeachment)

c) significant checks and balances amongst branches of government

2. insistence on functional differences

a) limiting power of any branch to exercise power of another

II. Impeachment
A. background – FFs’ struggle over the creation of the Executive (p.46 in class notes)
1. term length, number in power as executive, method of election, impeachment

B. driving concern of separation of powers – rule of law

1. every official must be subject to the rule of law; accountability to stem tyranny

2. criminal prosecution – each member of government is certainly subject to criminal prosecutions upon wrongdoing
a) question of if sitting Pres can be prosecuted – could pardon himself
· can certainly prosecute one he’s out of office

b) express and implied privileges and immunities

· SC rejected Nixon’s famous claimed implied immunity – ruled that tapes would have to be brought before impeachment proceedings

3. impeachment – various forms of essentially firing ppl for some kind of gross misconduct
a) only time that Cong can act as a quasi-judiciary
b) can be brought against Executive and Judicial branches

c) penalty of dismissal (NB: not a criminal proceeding)

C. SC would regard impeachment as a political question
1. three elements constituting a political Q

a) strong const lang making it explicitly a political question

b) standards of a certain sort, making it inappropriate for judiciary to examine

c) inter-branch (political question) vs. intra-branch (justiciable)

2. cf. Powell v. McCormick for application of this test (p.47 in class notes)

D. grounds for impeachment

1. Art II, §4: “treason, bribery, or other high crimes and misdemeanors”
2. unclear as to whether criminal act is required
a) UK history – impeach under general gross malfeasance – not tied only to crim wrongs
b) Convention debates
· reasons behind creation of impeachment power

(a) worried about lack of collective element in presidency (single person, with enormous power)

(b) worried about war powers
· “treason or bribery” too narrow, “maladministration” too broad
(a) resulted in “high crimes and misdemeanors”

c) actual impeachment practice – Cong has impeached fed judges for offenses short of crimes (e.g., getting drunks out of office)

· question is whether this can apply to a sitting Pres

3. St. Clair: need a different std for a Pres, must stick to solely criminal wrongs

4. class discussion: yes, should have a different std, but dividing line shouldn’t be criminality

E. Nixon impeachment ( impeachment requires a very serious criminal wrong connected to the abuse of authority, otherwise it becomes a vote of no confidence (St. Clair)

1. became a moot point when evidence of criminal wrongdoing surfaced and N resigned

F. Clinton impeachment ( not clear if his crimes rise to the level, since most serious was civil perjury

1. FFs believed in strict public/private distinction; this is breaking down now – some private behaviors may rise to the requisite level
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I. Political Speech and Subversive Advocacy TC "I. Purposes of Criminal Law" \f C \l "2" 
A. background – judiciary began to enforce the 1st A to protect free speech in earnest after WWI, as a result of the overlapping consensus between Holmes and Brandeis
1. derived from religious free exercise, the most protected form of speech

2. Milton’s Areopagitca, against prior restraints – an established church (or state) would degrade what it doesn’t understand
3. A&S Act (1798) – Jefferson/Madison won 1800 election by saying it was unconst
a) SC during Recon era – anything like A&S (criminal and civil penalties on criticism of govt) is unconst – early political consensus constitutionalized

4. abolitionist dissent – attempt during antebellum period to stifle this

a) Recon Cong hadn’t forgotten this; intended civil liberties to be protected as against states as well as fed government

B. three dominant political theories for free speech

1. Meiklejohn – free speech as integral to the democratic process
a) can’t have legit democratic process unless it’s subjected to the deepest criticisms of the people

b) must have a domain of speech untouchable by politicians – they just want to entrench power; they can’t be judges of what should be protected speech

c) most want to protect political free speech

2. Mill/Holmes – utilitarian view

a) allowing free speech secures an enlightened rational process, brings about government based on enlightened understanding of their interests

b) free speech is the only way to have truth in moral/ethical progress

c) even allowing false/noxious speech allows us to become mature in our moral faculties – ability to confront and argue with views you despise

3. Rawls/Dworkin/Richards – equal autonomy view

a) impt in free society that ppl have equal liberty of conscience to speak their minds freely, to a free audience – creation of new communities of dissent

b) Am dissenting tradition – must create space for dissenters to express their views; finding their voices from under the weight of majority culture; culture then experiences change and growth

C. 1st A jurisprudence – general views taken by Justices

1. absolutists (Black, Douglas) vs. balancers (Frankfurter, Holmes)

2. disagreement on three issues

a) distinction b/t protected and unprotected speech (absolutists: no unprotected areas) – today, narrowing of domain of unprotected to essentially abs view

b) neutral t/p/m regs – abs worry that these regs are actually covert ways to shut up speech; balancers give broader read to t/p/m
c) clear and present danger test – abs hostile to it, balancers more sympathetic

· though note: narrowing of C&PD today – cf. Brandenburg

D. Espionage Act (1917) cases – act passed to quell dissent against Am participation in WWI, facilitate military mobilization (Schenck-Frohwerk-Debs-Abrams, all by Holmes)
1. Schenck (1919) – Δ convicted for distributing pamphlets urging conscriptees to avoid draft pursuant to 13th A prohibition of involuntary servitude
a) upheld conviction: though free speech may protect Δ in ordinary times, it doesn’t protect Δ during wartime – clear and present danger
b) two circs under which 1st A won’t protect speech

· knowingly false speech – speaker isn’t speaking from his convictions
(a) not in domain of protected speech

· C&PD – non-deliberative context, high probability of harm

(a) in domain of protected speech, but sufficiently clear and present danger to justify the abridgment of the 1st A right

c) tendency test –intent to obstruct a government program, and some tendency of that speech to make it more difficult for a government to achieve its ends

· very weak test, easy to justify Σs restricting protected speech

2. Frohwerk (1919) – German newspaper, saying “we deplore the draft riots, but we understand, given that this war is so unjust;” to general public (not just subscribers)

a) upheld conviction – criminal solicitation; Δ soliciting young men to disturb the peace
· Richards: poor arg – this wasn’t clandestine activity, but was spoken in public forum; value of free speech just wasn’t big yet

b) targeting ppl in power – probably of being an influence leader

· ct more likely to uphold convictions against powerful ppl

3. Debs (1919) – presidential candidate (Socialist Party), tried to mobilize around socialist cause and around view that WWI was an unjust war – anti-war speech

a) prosecuted for suggesting that those obstructing the draft were potentially in line with his cause (NB: never actually encouraged ppl to dodge the draft)

b) upheld conviction – on all the facts, could infer intent to obstruct government policy – intent-tendency test
· not a clear and present danger test, but very deferential to govt policy: any speech would have effect of causing ppl to think about protesting, which here is enough to justify government restrictions

c) also note: Debs was a man of influence

4. Abrams (1919) – Russian immigrants convicted for distributing leaflets to workers urging them not to make ammunitions for war effort

a) majority claims straight application of above line of cases – if actions have likely tendency to incite curtailment of war production, then intent to do so will be imputed to Δs
b) Holmes dissent – struggling with intent test (bad arg)

· even if intent exists, still worried about this on free speech grounds, given that these are poor and puny anonymities
(a) utilitarian p.o.v. – probability of success, gravity of harm
· political theory analysis – idea of “fighting faiths”
(a) good to have ideas duking it out, in order to attain critical morality (winnowing out the truth – utilitarian view)

c) Holmes is beginning to think that any government infringement upon speech is per se unconst, unless there’s a clear and present danger

5. two views of clear and present danger

a) tendency test (Schenk/Frohwerk/Debs)

b) probability of harm (Abrams dissent)

6. Masses Publishing v. Patten (Hand opinion, contra Holmes’ view of free speech)

a) publishers of revolutionary left-wing journal, anti-war propaganda; Postmaster General orders publishers to be denied access to the mails

b) Hand’s test – looks at the character of the speech, rather than the outcome

c) if speech is of a certain kind, should be absolutely constitutionally protected

· sincerely held belief (not knowingly false)

· no intent to cause insubordination, etc.

· no willful obstruction of government purposes

d) Holmes’ criticism – this doesn’t take context into account
E. interim cases, where SC is starting to move towards speech protection
1. Gitlow (1925) – convicted under NY Σ criminalizing “criminal anarchy” (type of speech that advocates overthrow of government) – NB: Σ aimed directly at speech
a) majority upheld conviction – deferential to the legislature

· where legis has made judgment specifically that this speech is illegal, ct will defer to that judgment (distinguished from S/F/D, where Σ was directed against action, so ct applied the tendency test)

b) Holmes dissent – this is political speech, and must be protected

· the more subversive, the more protected it should be

· Hand’s “character of speech” test isn’t protective enough

2. Whitney (1927) – convicted under CA Σ directed against speech advocating violence, where any member of a party espousing those beliefs is held similarly guilty
a) majority follows Gitlow, defers to legis judgment, upholds conviction

b) Brandeis concurrence – refined clear and present danger test

· very high probability of incitement to action (ppl acting on speech)

· harm must be very great

· harm isn’t rebuttable in the normal course of deliberative debate

c) importance of maintaining personal moral voice – retention of humanity against impact of persecution (NB: Brandeis also created right to privacy)
· emphasis is clearly on equal liberty of conscience (like Rawls) – rt to speak your convictions to an audience

· moral rts of advocacy – the more profound the protest (as long as rooted in conviction), the more protected it is

· at heart of all this: moral courage, rt to dissent from majority views

d) rt to dissent will yield only in face of very clear, very real, very high danger

· rt to free speech is more than just politics – rooted in conviction

e) but note: Brandeis concurs – Δ’s lawyers had argued this as a facial violation of the const; had lawyers presented the as-applied arg, Brandeis would have let Δ go free (importance of procedural regularity)

3. Fiske (1927) – KS criminal syndicalism Σ; conviction of IWW, whose charter aims at abolition of class system

a) majority: conviction is completely unconnected to the facts – IWW never spoke of violence

· lack of due process – lack of minimum factual finding

b) speech-protective – there’s a free speech issue here; facts don’t support the charge; so the ct steps in to protect Δ’s rights

4. DeJonge (1937) – convicted under OR criminal syndicalism Σ for participating at a Communist Party meeting

a) struck down – Gitlow now discredited (no deference to legis in free speech)

b) first serious as-applied opinion – close analysis of what was said

· protected speech; nothing remotely resembling C&PD

c) Herndon v. Lowry (1937) – black organizer for Communist Party in the South, possessed documents urging party members to vote for black self-determination – charged under attempt to incite insurrection (carried death penalty)

d) struck down (5-4) – no evidence that Δ incited anyone to imminent action

e) can’t allow vague Σ which could be used to impose death penalty on any attempt to speak out – attempt to silence protest

· esp. can’t allow this in face of growing grassroots mvmt for civil rts

f) note: beginning of vagueness/overbreadth analysis
5. Dennis v. US (1951) – infamous Smith Act (1940), clearly motivated by and aimed against communism

a) holding: effectively a weak clear and present danger test – “danger” as multiple of probability and harm; as long as the harm is very grave, it doesn’t matter how likely that harm is
· utilitarian perspective – allows you to dilute speech protection

· procedural note: majority saw this as a facial challenge – didn’t do as-applied analysis: no detailed record, no facts to analyze

b) Frankfurter concurrence – there was a factual record

· ultimately, nothing irrevocable done – when there’s actual criminal prosecution, it can be attacked as applied (in principle, Σ is okay, but when it comes to prosecution, would have to show that the test is satisfied w/r/t the actual Δ)

c) problem of Dennis: “arctic chill” on free speech, driving ppl away from the left – massive impact on politics (tilted political discussion in one direction)

F. facial vs. as-applied analysis – as result of Dennis, movement toward as-applied analysis
1. as-applied doctrine

a) have to have view as to what counts as protected and unprotected speech

b) if government is making content-based choices in realm of protected speech, that’s per se unconst, unless there’s clear and present danger

c) ct interprets Σs (state and fed), to say this Σ can only be applied const’ly to unprotected speech, or to protected speech where there’s a C&PD

· so ct essentially rewrites Σ in a permissible form

d) ask if Σ can be limited to the facts; if yes, it’s const as applied

2. Yates v. US (1957) – lower ct disgracefully allowed mere debate/thought on matters of justice to be grounds for criminal punishment

a) holding: must rewrite/narrow Σ – can only const’ly be applied to incitement to action (never to mere incitement to belief)

b) then, examination of facts (NB: as-applied analysis is very facts-sensitive)

· Σ as properly read (in terms of his understanding of protected vs. unprotected, above) can only be applied in a certain way; this way doesn’t fit

c) led to a number of reversals – reaction against Dennis

3. Scales v. US (1961) – membership clause of Smith Act

a) ct narrowing of Σ: requires active, intentional membership (not just passive paying of dues, etc.); also requires advocacy to action, not mere belief

· fear that many of those who joined during height of popularity of Communist Party would be pulled in by a broadly-applied Σ
b) here: found that Δs were active members (fact analysis)

4. problems with this line of analysis

a) requires app cts to review facts de novo

b) tremendous pressure on cts to rewrite Σs, in a way Cong never intended – cts charged with rulemaking

c) doesn’t address the chilling effect problem

II. Overbreadth, Vagueness Doctrine TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Brennan’s overbreadth doctrine (as solution to problems of as-applied analysis)

1. ct first looks at Σ (typically, no fact-sensitivity)

a) reasonable scope of applicability of the Σ
2. second, are any substantial number of the applications of that Σ clearly to protected speech when there’s no clear and present danger?

a) if Σ allows intimidation of dissent, it’s overbroad

b) if Σ allows overzealous prosecutors to unconst’ly limit speech, it’s overbroad

c) doesn’t get into rewriting Σ, just knocks it down

3. standing: exception to normal rule of standing – ppl outside of an action can be considered by the ct (in nature of “overbroad” analysis)

a) fear that those unable to come forward will have their rts compromised

4. so: no factual inquiry, no rewriting Σs, and addresses chilling effect

B. Aptheker v. Sec. of State (1964) – Σ restricted passport use of members of Communist Party
1. struck down – Σ is way overbroad; can be applied in the unconst way of denying an American his right to travel, and that’s overbroad and outrageous
2. note: in overbreadth decisions, ct is telling Cong to redraw its Σs, more narrowly

C. US v. Robel (1967) – Σ denied employment in any defense facility to members of the Communist Party

1. overbroad – Σ could be extended to someone who wasn’t an active member, and who wanted a job in a non-dangerous facility (protected speech/association, no clear and present danger)

2. government cannot intimidate us in our political affiliation

D. Gooding v. Wilson (1972) – criminal Σ prohibiting language tending to cause breach of peace

1. struck down – can’t criminalize mere speech

2. vagueness vs. overbreadth

a) Σs overturned for vagueness – just too vague in scope

b) Σs overturned for overbreadth – can be very specific, but are directed against protected as well as unprotected speech

E. Brandenburg v. Ohio (1969) – Δ’s speech was KKK garbage, subversive advocacy, committed to violence and intimidation

1. holding: this speech is protected – no distinctions based on content

2. no C&PD – it’s harmful, but it lacks the certainty, and it’s rebuttable

a) taken directly from Whitney concurrence

3. Whitney now overruled – criminal syndicalism and criminal anarchy Σs now unconst

a) essentially overrules Dennis, though ct doesn’t say that explicitly

F. Hess v. Indiana (1973) – after campus anti-war demonstration, protestors blocked the streets; Δ convicted for saying “we’ll take the f-ing street again”

1. holding: this speech is protected – even when speech is distasteful

2. ct making statement that it will take the same medicine it’s doling out to dissenters

a) extraordinary persuasive effect, showing everyone on all sides of these issues that the ct meant it, meant to protect speech

3. now: fully protected dissent when it comes to racism, feminism, gay rights

G. summary: America takes the unique position that subversive advocacy is protected

1. no content-based or (even worse) viewpoint-based restrictions on speech

2. extremely demanding clear and present danger test

III. Offensive Speech in Public Places (Fighting Words) TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Cantwell v. Connecticut (1940) – Jehovah’s Witness convicted for breach of peace for playing religious message in public place offensive to Catholics
1. overturned conviction, unconst as applied

a) protected speech – religion, one of core grounds of 1st A protection

2. worry of a heckler’s veto: any speech that offended anyone could be deemed criminal

B. Chaplinsky v. NH (1941) – JW, distributing literature on streets, attracted a crowd; ensuing argument between Δ and U.S. Marshall, where Δ called him a “God damned racketeer,” etc.
1. upheld conviction – this constituted fighting words
a) more action than speech, very likely to incite violence

b) creation of an entire category of unprotected speech
2. creation of this category – due to concern re other areas of unprotected speech where we don’t apply the anticensorship principle/test (obscenity, libel, advertising)

3. Rosenfeld, Lewis, Brown (1972) – the “MF-er” cases

4. holding: these Σs aren’t const – narrowing of fighting words doctrine

a) moving into period where SC says offense in the public forum isn’t sufficient grounds to abridge free speech
5. worry that censoring vocabulary cuts off set of convictions from the public square

C. Cohen v. CA (1971) – Δ wore jacket saying “F the Draft” just outside cthouse

1. majority – as-applied analysis; Σ can’t be const’ly applied to Δ (note that Δ removed and neatly bundled the jacket when actually inside ctroom)
a) this is not obscene – by this time, narrowing of def’n of “obscene”

b) this is not fighting words – not incitement to riot (mere offense not enough)

2. really, this is about censorship of vocabulary

a) can’t censor out the language of moral disgust – freedom of conscience; conviction goes to the bottom, including the vocabulary you choose to use

b) if you allow “Down with the draft” but disallow “F* the draft,” you’re essentially censoring meaning

3. sharp narrowing of fighting words doctrine

D. Terminello v. Chicago (1949) – the more offensive the speech, the more protected

1. we need free speech protections for the speech that stings, the serious criticism of the morality of the ppl

2. can’t get to such criticism without robust freedom of speech – all about convictions

E. Feiner v. New York (1951) – Δ addressing crowd, arousing hostile reactions, ignored two police requests to stop

1. holding: upheld conviction – found clear and present danger

a) note: majority was written by Vinson, who also wrote Dennis

2. Black dissent – ct should protect speakers, not the government, not the audience

F. cases distinguishing Feiner

1. Edwards (1963) – clearly protected speech re race and politics, no C&PD

a) change since Feiner – what constitutes clear and present danger

b) Feiner is essentially discredited, given this change

2. Cox (1965) – black minister leading protest, in face of white crowd getting agitated

a) murderously angry white crowd isn’t enough to constitute fighting words

b) unconst as applied, overbroad – shows robustness of C&PD test

3. Gregory (1969) – here, even the facts don’t support the conviction

a) Kunz v. NY (1951) – permit requirement case

b) Σ says you can’t give permit to speech ridiculing religion

c) unconst – prior restraint, and content-based restriction

G. hate speech cases

1. Nazi Party v. Skokie (1977) – local officials passed Σ to prevent neo-Nazis from marching in predominantly Jewish area

a) above trajectory of cases so narrowed fighting words doctrine that this Σ couldn’t stand

· no incitement to riot; offensiveness not enough; permit system

b) group libel not a ground for restricting speech (Beauharnais discredited)

2. Michigan, Stanford cases – private university speech codes

a) invariably struck down by cts – such codes result in chilling speech

· need for robust dialogue in education; ppl should not be silenced

b) codes are much too broad, could be unconst’ly applied to protected speech

c) side note: these are private universities – state actor problem?

3. R.A.V. v. St. Paul (1992) – cross burning; Σ prohibiting placing hate symbols on public or private property
a) Scalia majority: this is fighting words; but within unprotected domain of fighting words, Σ must still be applied in an even-handed way
· extending prohibition of content-based restrictions to this domain

· objects to  Σ prohibiting fighting words targeted at specific groups

b) concurrences – should use simple overbreadth analysis

· why invent a new doctrine when Σ is clearly overbroad and can thus be reached (e.g., Σ would include flag burning, which is clearly protected speech)?

· concern that this new approach will render dubious much of Title VII (civil rights), if they are anchored in bias against minorities

4. NB: Scalia seemed to answer this concern with his exception for “secondary effects” – reg justified w/o reference to content of the speech

5. Wisconsin v. Mitchell (1993) – state Σ enhancing sentence for bias-motivated assault

a) upheld – in the domain of action, there’s no problem using racial bias as an aggravating factor

b) limiting RAV to viewpoint-selective laws aimed expressly at otherwise unprotected words or symbols
6. Virginia v. Black (2003) – cross burning revisited; Σ criminalizing cross burning with intent to intimidate; any burning of cross is prima facie evidence of such intent
a) threats have never been const’ly protected, but this Σ is still problematic
b) no RAV selectivity (all cross burning included), but prima facie clause makes it overbroad
· e.g., cross burning at a meeting, with no actual intent to intimidate, is protected speech, swept into this Σ

c) Σ infers intimidation in all cross burnings – state isn’t allowed such a shortcut; 1st A protection of cross burning w/o intimidation is swept aside

H. group libel cases

1. note: group libel is out now, though we still allow individual libel

a) individual libel – someone says a false negative fact about you, in public, leaving you alone in the depths of suicide – loss of reputation and esteem in eyes of reference group

b) group libel – targeting a whole ethnic/religious/gender/sexual orientation group, making negative statement about the group, resulting in group lowering of esteem in minds of community

2. Beauharnais v. IL (1952) – 5-4 decision uphold group libel Σ

a) Frankfurter majority: no distinction b/t group and individual libel – showing harm, requiring compensation for harm done

b) Black/Douglas dissents – this result would shut down all meaningful dissent

· worry of group libel – state using a stereotype to measure harm done, instead of allowing ppl to protest stereotypes in their own voice

· in contrast, individual libel involves false facts, known to be false by the speakers, about private individuals, with no other way to rebut

· actions are different – of course state can get involved in getting rid of discrimination in action; but state must stay out of free speech

3. distinctions between group and individual libel

a) much more likely that state will become partisan through group libel statutes

b) different rebuttability – group libel can and has been rebutted in free speech marketplace

c) evaluative disagreements over group libel, whereas individual libel always involves statements of false fact that ruin an individual reputation

IV. Unprotected Speech: Libel and Privacy
A. individual libel/defamation – false facts spoken knowingly about π; need for body of law to restore π’s reputation

1. elements of this tort at common law

a) publication to a third party

b) false fact

c) tendency to disparage π in the esteem of π’s reference group

· disparagement on the face – clear that it’s disparaging

· disparagement by innuendo – can show by extrinsic facts that if π’s reference group saw this fact, would disparage π

d) about an individual

· inclusion of π’s name on its face

· inferential (doctrine of colloquium) – can show by extrinsic facts that π’s reference group would see it as about π

e) causation

· special damages – actual damages; compensation for actual disparagement

· general damages – presumed damages; three categories of libel where damages are presumed

(a) unchastity, criminality, and fraud in business

2. defense to the tort: actual truth of contested statement
B. New York Times v. Sullivan (1964) – full page advertisement put in by civil rights advocates, advertising atrocities committed by \police against MLK et al; problem under AL law of libel/defamation – discrepancy in the facts; no defense for libel in AL beyond truth
1. side note: this is an ad, but ct is now skeptical of idea of categories of unprotected speech, especially when they allow this kind of dissent
2. holding – struck down; this speech is in the core of protected speech (political)

a) to extent that state libel Σ conflicted with 1st A protection, it must yield

3. at issue – arguably false facts
a) const doesn’t protect false facts as it does truth, but there is still some measure of protection

· without this protection, danger of chilling speech – no one would be brave enough to publish anything unless 100% certain it’s 100% true

b) solution – if you have a public official π (later this includes public figures) vs. a media Δ, π can’t succeed on libel suit unless you show actual malice – show that media either knew it or recklessly disregarded the truth

4. revision of elements of libel tort after Sullivan (for public π)

a) false statement – with above mens rea requirement

b) about the π – but no more colloquium

c) no presumed damages

d) no punitive damages unless you show Sullivan mens rea

C. issue of defining “public figures” for purposes of libel analysis

1. essential def’n – someone who lusts for celebrity (voluntarily thrust himself into public controversy, etc.)

a) waiver – those who so thrust themselves waive their right to privacy
b) media access – these public figures have access to public means of rebuttal

2. Gertz rule for private πs with media Δ
a) no strict liability for false facts – at least negligence is necessary

b) no presumed damages – only actual damages get remedy

c) no punitive damages, unless you meet Sullivan mens rea

3. Dun & Bradstreet rule for private πs with private Δs (no viable public interest) – general law of libel (purely private matters are not subject to 1st A protection)
a) common law strict liability – but note that cts tend to use negligence standard

D. non-defamation torts – intentional infliction of emotional distress, via speech

1. Hustler v. Falwell (1988) – political satire
a) essentially applied Sullivan test to savagely false satire

· Falwell = a public figure

· not meant to be taken as true, nor understood by audience to be true

b) heart of free speech is such savage satire – the more savage, the better

E. privacy – true facts, which are no one else’s business (no viable public interest), which can also ruin π if made public

1. four different forms of this tort

a) misappropriation tort of privacy – if Δ uses π’s name, portrait, or picture in advertising, without π’s consent

· defense: newsworthiness

b) public disclosure of private facts – publishing facts, knowledge of which is highly offensive to π, and not of legitimate public concern

· defenses: already in public record; newsworthiness

c) false light – intentional/reckless publication which places π in a false light, which is highly offensive to a reasonable person

· defense: truth

d) intrusion (eavesdropping) – intentionally intrudes into your solitude or private life, highly offensive to a reasonable person

· no defense

2. tension between right to privacy and 1st A – in almost all cases, privacy must yield
a) fact that these statements are true garner them greater 1st A protection

F. Time v. Hill (1967) – family was held hostage by ex-cons; play was written about their situation; Life magazine photographed actors in their home, published πs’ names in story
1. πs were private ppl, preyed on by thugs, dragged into limelight by press

a) arg: no reasonable public interest requires their names to be disclosed; right to control private facts about their lives

2. holding: free speech is more important

a) applied Sullivan test – no knowledge or recklessness re falsity

b) newsworthy story – public deserves to know that ppl are sometimes subject to violence and act courageously

3. Nimmer critique – this is exactly wrong in its balance of privacy and free speech
a) with defamation, you can revive your reputation (falsity can be expunged)

b) but with privacy, once it’s lost, it’s gone forever – should therefore be more strongly protected

c) shouldn’t allow mass int in private lives to denude citizens of private lives

G. Cox Broadcasting v. Cohn (1975) – family suing for disclosure of rape victim’s name

1. holding: no violation – information was already disclosed in the public record
H. Bartnicki v. Vopper (2001) – privacy and electronic bugging (interception of a cell phone conversation, taped and sent to radio station, who played tape on the air, ruining union plans)
1. holding: no violation – truthful publication of information lawfully obtained cannot be sanctioned (note: radio station obtained the tape lawfully)

a) even if station’s source obtained information illegally, no violation by station

2. lawfully-obtained information of public concern – therefore, protected

I. Zacchini v. Scripps-Howard Broadcasting (1977) – appropriations; π’s “right of publicity”

1. holding: 1st A doesn’t immunize media from liability for damages when they broadcast a performer’s entire act without his consent

2. distinguishing “false light”/privacy cases – this case rested on state int in protecting π’s proprietary int in his act – closely analogous to copyright law

a) inherent tensions b/t 1st A freedoms and copyright law – here, 1st A yields
V. Unprotected Speech: Obscenity TC "I. Purposes of Criminal Law" \f C \l "2" 
A. background: traditionally applied to repress thru criminal sanction any dissent from the dominant sexual orthodoxy, which was regarded as unnatural
1. “unnatural” in this period = advocacy of contraception, of abortion, view that women had any sexual interest, view that women had any roles outside of traditional gender roles, advocacy of gay/lesbian sexuality

2. now, most of these are considered human rights – want to narrow def’n of obscene to get out of these areas, open them up for discussion

B. Roth v. US (1957)

1. Brennan’s two-tiered analysis of obscenity laws

a) what’s protected: ideas (focus on written expression)
· problem with this: won’t protect nonverbal artistic expression, which is essential to free expression

b) what’s unprotected: the prurient – “obscene” limited to the prurient/erotic

· but: common understanding of “obscene” is much broader than “erotic”

· and: this construct denies that eroticism is of any value whatsoever

C. Redrup reversals – confusion on the ct resulting from inaccurate stds for judging obscenity
1. led to each Justice applying his own test, based on the “I know it when I see it” std

2. Memoirs test (1966) – untenable situation (Justices watching porn in basement…)

a) appeals to a prurient interest

b) offensive to the community (national)

c) utterly without social value (exclusively erotic)

3. Stanley v. GA (1969) – privacy of the home
a) lead to variable standards, based on consent and privacy

· if obtrusively put on unwilling audience, held to higher standard

· if willing adults viewing in their own home, held to lower standard

D. Miller v. CA (1973) – announced a new standard
1. Miller test elements

a) appeals to a prurient interest (same as Memoirs test)
b) offensive to the community (but now it’s a local community)

c) lacks serious social value, utterly unredeeming

d) vivid erotic depiction – “turgid genitals violently coming to climax”

2. analysis of Miller test

a) pros: very speech-protective; algorithmic, predictable

b) silly: “a final absurdity in this absurd line of cases”

c) cons: still doesn’t protect erotic artistic expression

E. Paris Adult Theatre v. Slaton (1973) – willing buyers and sellers in an adult movie theater; ppl who weren’t there were offended by the idea of the theater
1. holding: a privacy arg – if you know somebody has gone to one of these movies and enjoyed it, and that offends you (or offends the majority), should be able to prosecute

a) privacy of the majority, of those offended by the presence of the theater

2. Richards: there can be no liberty under such a system
a) view that eroticism is utterly without value

b) third great objection to SC obscenity jurisprudence – allowing dominant majority to determine what constitutes “obscene”

F. MacKinnon proposal – feminist theorist

1. background: society dehumanizes women by sexually objectifying them; one of the vehicles for this objectification is violent pornography

2. proposal: sexual harassment civil Σs – if a any person unjustly treated on basis of gender or sexuality feels s/he hasn’t been given her full rts b/c her employer (etc.) has been so saturated with these images that he is incapable of seeing her as a full person, π is entitled to damages – employer saturation Σs

a) difficulty – connecting private watching of porn with damages to the specific woman in the workplace…

3. for MacKinnon, “pornography” isn’t defined by eroticism, but rather anything that promotes mistreatment of women
4. note: Canada has accepted this proposal

a) also note: countries with more liberal porn laws have lower incidence of sexual harassment/violence

VI. Offensive Speech in Public Places: Nudity, 7 Bad Words, Indecent Material TC "I. Purposes of Criminal Law" \f C \l "2" 
A. narrowing of categories of “unprotected” speech has pushed a lot of material into protected domain, resulting in various regulatory problems
1. one regulatory distinction: public vs. private forum
2. within public forum – total prohibitions (not cool), vs. regulations (ct is more lenient)

B. nudity bans
1. Erznoznik v. Jacksonville (1975) – drive-in movie theater convicted under Σ prohibiting nudity in public ( struck down as overbroad

a) underinclusive – Σ ostensibly aiming at traffic control; but other content would distract as well

b) overinclusive – purpose of protecting minors in cars; but many parents would be totally fine with their children seeing such content

c) overbroad – chilling effect on the arts

· above aims are perfectly legit, but can’t be pursued this way

2. Schad v. Mount Ephraim (1981) – ban on live nude dancing

a) struck down – unconst since it’s a total prohibition
b) but note: ct will allow zoning of erotic material

C. “erogenous zoning” (community may regulate within the community) – two types

1. Mini Theaters (NY) ( scatter zoning

a) scatter erotic material around, don’t locate it in any one place

b) removes from a lot of communities

2. Renton (Boston) ( concentration zoning

a) put it all in one pocket of town, and you can concentrate police force there

b) won’t reduce property values on other side of town

3. ct takes no view as to which regulation is better – matter of democratic process

a) as to const question – such regs are okay; communities can regulate consistent with negative secondary effects of erotic material

D. broadcast radio ( FCC v. Pacifica (1978) – George Carlin’s “seven dirty words” monologue, broadcast in middle of the day

1. note: not obscene in const sense – this is just offensive language

2. holding: reasonable reg, FCC has power to regulate indecent (non-obscene) language

a) dealing with radio medium – unique

· intrudes into the privacy of the home

· difficult to separate child from adult listeners

b) legit state int in protecting parents’ rt to regulate moral life of their children

c) this is a mere regulation of time (when such language can be broadcast); compared to zoning cases – adults can access this language after 11pm

3. Powell concurrence – doesn’t like the arg that such speech is of lower value

a) this was political speech – monologue was decrying the fact that such words were considered “indecent”

4. Brennan/Marshall dissent – this amounts to censorship

a) state is acting as super-parent – should respect parents’ right to decide what their children hear (some may want their kids to hear such language)
b) radio as medium is closest thing to Athenian public square – it’s the most impt public forum, and the ct is reducing the measure of free speech the level of offense to a child – essentially infantilizing the American ppl

c) accuses ct of myopia – complete lack of understanding of lang the ppl use

E. Rowan v. US Post Office (1970) – post office, upon householder’s request, ordered a mailer to stop all future mailings to that householder and to remove her name from the mailing list
1. here, no censorship at play – individual right to be left alone, as expressly communicated, trumps company’s right to communicate

a) consistent with autonomy principle

b) censorship would be state getting in the way of individual determining what he can and cannot see/hear – not at work here

F. Con Ed v. Public Service Comm’n (1980) – Σ forbidding corporation from using bill inserts to express its views on controversial issues of public policy
1. struck down – this was a total prohibition, in the area of protected speech

a) Pacifica applies only when there’s just a regulation

b) government can’t totally cut off access to material

2. cable tv ( Denver Area Educational Telecommunications Consortium v. FCC (1996

3. Σ permitted cable operators to forbid “patently offensive” sex-related materials on channels that the law requires them to lease to third parties
4. similarity between cable and broadcast radio media – Pacifica controls
a) privacy interest in control over your own home

b) alternative access is available and fairly easy to get hold of (via adult videos, or direct pay channels) – so this was a mere regulation, not a total prohibition

G. but see: US v. Playboy (2000) – regulation of cable indecency was struck down

1. less restrictive alternatives were available – stricter scrutiny?
2. Pacifica seems to be disfavored, ct is moving in a more speech-protective direction

H. internet ( Reno v. ACLU (1997)

1. strict scrutiny applies to the internet
a) no history of extensive government regulation of internet

b) no scarcity of available frequencies

c) no likelihood that internet will unexpectedly invade the privacy of the home

2. internet as the “brave new medium” – much closer to the Athenian public square
a) enormous democratizing potential in opening up dissenting voices

3. O’Connor dissent – knowing transmission of explicit material from adult to child should still be prohibited; reasonable b/c fits with child abuse / child porn Σs

I. Ashcroft v. ACLU – Child Online Protection Act, prohibiting knowingly making any communications for commercial purposes that is available to any minor and that includes any material harmful to minors
1. Ashcroft I (2002) – community standards are okay, in determining what constitutes prurience (in def’n of “material harmful to minors”); remanded

2. Ashcroft II (2004) – struck down COPA, less restrictive alternatives available

a) alternatives (e.g., filters, parental controls), which would also allow parents to better exercise their rights; state should stay out of it

b) such filtering technology must be developed and used

VII. Unprotected Speech: Advertising
A. background – this area sustains a stable majority on the ct, as an area of unprotected speech
1. Martin v. Struthers – wholly unconst for state to stop religious solicitation; citizens can stop with a “no solicitation” sign, but state can’t

2. but Valentine v. Chrestensen – okay for state to restrict magazine solicitations

B. Virginia Pharmacy Board v. Virginia Citizens Consumer Council (1976) – VA Σ providing that pharmacists were guilty of “unprofessional conduct” if they advertised the prices of prescription drugs
1. total prohibition of advertisement where product is legal and advertisement is true
a) not obviously in one of two main strands of free speech (political speech, conscientious/conviction speech)…

2. but ct struck down prohibition (extension of speech protection) – society has a strong interest in the free flow of commercial information
a) very reluctant to say any body of speech is free from 1st A protection
3. concedes industry (profession) interest in self-regulation – but this particular regulation is problematic; suspicious of moral paternalism in area of speech (protecting citizens from their own judgment)

a) this reg is in actuality a protection of the profession from fair competition

4. note: doesn’t extend this rule to illegal products or false advertising
a) distinction in this area of speech, not present in subversive advocacy (illegal action advocated out of conviction) or in religious/political speech (false belief system protected just as much)

b) difference in product advertising – clear and present danger of harm caused by illegal products or false advertising

C. lawyer advertising cases
1. ct became skeptical of args to limit advertising – sound protectionist

2. question of what limits can apply to advertising (Ohralik, In re Primus – p.1170)

a) ambulance chasing (lawyer barging in on patient’s bedside) can be prohibited

b) but solicitation by mail to potential clients is okay, protected speech

3. remaining debate: what the principle should be

D. Central Hudson Gas v. Public Service Comm’n (1980)
1. prohibition of advertisement of good/service is presumptively unconst when the ad is legal and true, UNLESS there’s a substantial government interest, and the reg is narrowly tailored ((not quite strict scrutiny, but also not rational basis))

a) government interest in conservation, perfectly legitimate interest to pursue

b) but not narrowly tailored – more suppression than was necessary; may inhibit competitors that are actually better at promoting interest of conservation

2. Blackmun concurrence – should have no regulation when ad is legal and true

E. Bd of SUNY Trustees v. Fox (1989)

1. this standard does NOT require “least restrictive alternative”

2. requirement merely of reasonable fit, a reg whose scope is in proportion to the int served, that employs a narrowly tailored means to achieve the desired objective

F. Cincinnati v. Discovery Network (1993)
1. commercial speech can’t be treated differently from noncommercial speech (for aesthetic/safety purposes) without a showing of distinctly commercial harm
2. need for fit between means and end

G. vice exception – gambling, drinking, etc.

1. Posadas de Puerto Rico v. Tourism Company of Puerto Rico (1986) – PR Σ prohibiting casinos from advertising their facilities to PR residents
a) holding: since you can’t outlaw gambling, state has a right to limit advertising to curb its negative effects
· substantial int: protecting residents, encouraging temperance

· narrowly tailored: regulating ads does achieve temperance

b) Richards: this is moral paternalism w/r/t PRans, but not to tourists…

2. Rubin v. Coors Brewing Co (1995) – fed Σ prohibiting beer labels from displaying alcohol content

a) holding: rejection of a notion of a vice exception; Σ struck down

· substantial int: encouraging temperance

b) but not narrowly tailored – failed to show causal link between limiting alcohol ads and temperance; could achieve aim through increased taxes – less restrictive alternative to censorship

c) moved functionally to presumptive rule, that if ad is legal/true, reg is unconst
· note: unclear if Posadas is still good law

d) “narrowly tailored” is approaching strict scrutiny (least restrictive alternative)

VIII. Symbolic Speech TC "I. Purposes of Criminal Law" \f C \l "2" 
A. blurring of line between action and speech – 1st A protections bleeding over into action
B. US v. O’Brien (1968) – Δ convicted under Σ prohibiting defacement/destruction of draft card

1. note: dissent in speech is completely protected now – far beyond Schenck/Frohwerk/Debs

a) problem is the action of burning the draft card – clearly symbolic, expressive action

2. O’Brien test, analysis of Σs implicating such action
a) within the const power of Cong to pass such a law
· running a war, clearly within Cong’s const power (Art. I, §8)

b) in pursuit of a substantial/impt action-based interest
· dominantly about manpower pool to fight our wars; doesn’t seem unreasonable to require that they have their draft cards

c) government int is unrelated to the suppression of free expression
· note: ct doesn’t look at the actual Cong record, legislative history here; instead says that it’s reasonable to believe this Σ to be directed at aims unrelated to suppression of speech

· on its face, Σ doesn’t deal with speech

d) if there are restrictions on 1st A, no more than essential to the furtherance of that government int
· difficulty here: overlap between this Σ and another similar one; stretched to find that this Σ was necessary (i.e., not redundant)

· again, didn’t look at legislative history

3. main problem with Warren’s analysis – actual legislative record, clear that Σs were passed to squelch the protestors
C. flag desecration cases

1. Street v. NY (1969) – NY Σ criminalizing public desecration of the US flag; Δ burned flag on street corner in response to murder of civil rights leader in Mississippi
a) Harlan majority – focused on Δ’s speech/dissent
· wasn’t fighting words, wasn’t incitement to riot, was political dissent

· speech can’t be suppressed merely because ideas are offensive to some

b) dissent – Δ had been convicted for his act of burning the flag, not for his speech; state has const authority to protect the flag from acts of desecration

2. Smith v. Goguen (1974) – Δ wore US flag on seat of trousers, convicted under state Σ prohibition contemptuously treatment of the flag
a) overturned conviction – vagueness of “treat contemptuously”

3. Spence v. Washington (1974) – Σ prohibiting “improper use” of flag; Δ convicted for displaying his US flag outside his window with a big peace sign in tape on both sides

a) overturned conviction – here, Δ’s action was clearly speech; sending out a particularized message likely to be understood by those who viewed it

b) ct still not willing to tackle question of flag desecration itself

4. Texas v. Johnson (1989) – Δ publicly burned US flag as means of political protest
a) O’Brien test doesn’t apply, since impact on speech is more than incidental

· Σ is content-based, punishing for a viewpoint – but mere offense isn’t enough to justify infringements on free speech

b) goes through other exceptions to 1st A protections

· not fighting words – not attacking individuals directly

c) not breach of the peace – no clear and present danger

d) grounds for this Σ – protection of national symbol, view that the flag is forever entitled only to praise

· unacceptable arg when it comes to speech – we protect KKK speech, but won’t allow dissent to be raise against the flag?  clearly unconst

e) note: not about property rts (can’t burn someone else’s flag, or desecrate public property), but about speech/dissent

5. US v. Eichmann (1990) – fed Σ passed in response to Johnson, protecting the flag

a) struck down – the ppl can vote otherwise, but it’s still unconst (no Cong override in area of free speech)

D. nude dancing case – Barnes v. Glen Theatre (1991) – IN public indecency Σ prohibiting knowing or intentional public nudity, requires dancers to wear pasties and G-strings
1. 8 Justices (not Scalia) agree that this is a matter of expressive action
2. 5-4 decision to uphold the regulation

a) nudity isn’t an inextricable part of the expression – requiring pasties and G-strings doesn’t eliminate the expressive element of erotic dancing

b) proper in furtherance of legit state interest against public indecency

3. dissent – expressive value of the dancing requires nudity

4. note: ct here doesn’t deal with the negative secondary effects arg (as in erogenous zoning cases, above); this is just about speech

IX. Public Forum: Regulations of Time, Place, and Manner TC "I. Purposes of Criminal Law" \f C \l "2" 
A. public forum = necessary precondition to the application of the free speech doctrine (context in which free speech doctrine applies)
1. is the area traditionally or generally open to the public?

2. are the purposes of the forum consistent or inconsistent with the purposes of the 1st A?

a) 1st A purposes – pursuit of political speech and debate (Meiklejohn); maximization of the truth (Mill); allowing ppl to speak to each other in dissent (Dworkin autonomy theory)

b) some areas are private, where these principles don’t apply

· tension between privacy and 1st A free speech

3. are there adequate alternative fora?

a) disagreement between Justices on this point…

b) Richards: want to bend over backward to provide a public forum for dissent

B. two kinds of cases determining public forum
1. public property cases

a) mandatory public fora – those fora that are so historically associated with exercise of 1st A rights that they can’t be totally closed to protected expression – e.g., parks, streets, public sidewalks around fed buildings
· state must be egalitarian, allow all views equally

b) discretionary public fora – may become designated “public” for such a time as the state by policy or by practice opens it for expressive activity by the general public or a particular class of people
· once a forum is opened up, state must apply speech regulations in an even-handed way
(a) exception to even-handed requirement – captive audiences; Rehnquist cases (city-owned bus, private mailbox, school mailbox)

c) time, place, and manner regulations – speech in public fora (both types) may be subject to reasonable t/p/m regs that are content-neutral, narrowly tailored, serve a significant government interest, and leave open ample alternative fora

· not strict scrutiny, but stronger than rationality (at least some evidence of fit, not ct hypothetical purpose)
2. private property cases – very few of these

a) ct experimented with private shopping centers as public fora; reversed itself

b) in nonpublic fora, regulations must be reasonable (i.e., viewpoint-neutral) and not meant to suppress expression merely because officials oppose it

C. early cases – prior restraints (licensing of speech in public fora)
1. MA v. Davis (1895) – prior restraints are the most const’ly suspect, will not be allowed
2. early basis of free speech right – cf. Areopagitica (free speech/press as basis of development of critical morality)

3. Saia v. NY (1948) – Σ banning use of sound amplifications without prior approval of police chief; no standards for granting of approval

a) struck down – such standardless licensing leads to political abuse, censorship

· impliedly content-based – concern that specific viewpoints would be shut up, if no principled standards given to license grantor

b) normally, sound levels are a legit t/p/m interest; stdless scheme shot this down

4. Cox v. New Hampshire (1941) – permits required for public marches; JWs want to march

a) upheld as a reasonable time/place/manner regulation
b) if a permit scheme is administered in a neutral t/p/m fashion (note: record here suggests that this is the case), and it pursues legit urban control interests, it’s okay

D. modern public fora cases
1. Kovacs v. Cooper (1949) – Δ convicted for blaring sound truck thru neighborhood
a) Σ is a reasonable t/p/m reg

· doesn’t touch on content

· isn’t a total ban (several justices in majority said they would have struck Σ down if it were a total prohibition)

b) dissent – likely to shut up minority views (effective ban), since it’s up to law enforcement to determine “loud and raucous”

2. City of Ladue v. Gilleo (1994) – Σ banned placement of signs on front lawns; Δ convicted for placing a sign pro Gulf War in her window
a) struck down – individuals absolutely have the right to voice their views

· this was private property, owners have right to do what they will

b) a community who shuts ppl up for sake of property values isn’t worthy of respect

3. Cox v. Louisiana (1965) – civil rights protest
a) breach of the peace Σ was unconst as applied to Δ – not a reasonable t/p/m reg

b) not closing the door to reasonable, neutral regulations; but ct is increasingly skeptical, and more speech-protective

4. public solicitation

a) Martin v. Struthers (1943) – Σ prohibiting religious solicitation at individual homes
· struck down – individuals have every right to tell solicitors to stop coming by, but state can’t do that – anti-censorship principle

b) Heffron v. ISKCON (1981) – Σ prohibiting solicitation in aisles of fair; Krishna members convicted for religious solicitation not in booths
· upheld – reasonable t/p/m reg

(a) crowded area, diverse interests involved – intimidation, etc.

(b) Σ was evenhandedly imposed, accommodating all interests involved in a not unreasonable way

5. aesthetics – Members of City Council v. Taxpayers for Vincent (1984)

a) municipal code prohibiting posting signs on public property; campaigners attached political signs on utility poles; all signs (including theirs) removed by the city

b) upheld – passed O’Brien test: int in urban planning (aesthetics) is sufficient

· t/p/m test passed: applied in a content-neutral, evenhanded manner; adequate alternative fora available

c) Brennan dissent – class and race bias involved in determining “aesthetics”

· removing cheap communication tool, suppressing minority dissent

6. park restrictions ( quintessential public fora; time/place/manner rule

a) Clark v. Community for Creative Non-Violence (1984) – Σ forbidding sleeping in park at night; protestors wanted to sleep overnight to protest homelessness
· upheld – they’re free to protest, but not to violate a conduct regulation

(a) O’Brien – content-neutral Σ no more than nec to constraint conduct

(b) t/p/m test – reasonable reg; evenhandedly applied, not suppressing speech (could hold all-night vigil, just can’t sleep in the park)

· Marshall dissent – no adequate alternative forum for this particular expression (bringing attention to plight of homeless)

b) Ward v. Rock Against Racism (1989) – sound levels in Central Park
· upheld – ord is narrowly tailored to substantial privacy interest of residents near the Park; no content bias

(a) protestors can protest, and even be loud, they just can’t be too loud

· Marshall dissent – maybe nearby residents need to hear such protest

7. abortion protests

a) Frisbee v. Schultz (1988) – ord prohibiting targeted picketing
· upheld – captive audience, so the analysis changes (focused intimidation, not free speech) – right to privacy; trapped in own home
(a) streets are still open for protest, so this reg is const

b) Madsen v. Women’s Health Center (1994) – ord establishing protest buffer zones
· women have const rt to abortion without intimidation; protestors have const rt to demonstrate and speak their message
· upheld physical buffer zone around clinic, noise level limitation

· struck down limitations on images – content discrim, preventing protestors from conveying their message

c) Schenck v. Pro-Choice Network of Western NY (1997) – more buffer zones

· fixed buffer zone upheld – reasonable anti-intimidation measure

· floating buffer zone (following woman) struck down – can’t allow woman to determine const rights of those around her

8. protest outside SCOTUS – US v. Grace (1983)
a) struck down regulations restricting protest outside the SC – must allow protestors access to the ct; fewer concerns about mob violence

b) unique to the SCOTUS (other cases where regs restricting speech outside lower cts were ruled const) – ct takes unique view of their own role in public discourse

9. public libraries – Brown v. Louisiana (1966) – breach of peace action brought against blacks who protested segregation via sit-in, causing white woman to have breakdown
a) unconst as applied – no actual breach of peace, but mere offense

b) high point of the “alternative fora” arg – no other place for this protest to be held
10. county jails – Adderley v. FL (1966) – Σ that you can’t protest around jails
a) upheld – jails aren’t a public forum 

· not typically open to the public

· purposes of forum not consistent with 1st A (not meant to further any of the three theories of free speech)

· adequate alternative fora available

b) so since it’s not a traditional public forum, it’s discretionary – state can decide whether this forum should be open to free speech, and would then have to apply speech regulations evenhandedly

· here: restrictions were applied evenhandedly to all protest; legitimate state interest in jail security

11. public schools – Grayned v. Rockford (1972) – Σ prohibiting protest on sidewalks by school
a) also a discretionary forum

b) upheld – emphasis on nature of forum to determine reasonableness of t/p/m regs

· here: compelling interest in peaceful situation for education

12. city buses – Lehman v. Shaker Heights (1974) – city Σ prohibiting political ads on buses
a) upheld – nature of forum: discretionary; not forum for public speech, but for commerce (ads, transportation, etc.)

· managerial decision to limit ads to commercial ones doesn’t rise to level of 1st A indignity

b) also: captive audience problem of onboard passengers

13. military bases – Greer v. Spock (1976) – base regs barring political activity
a) demonstrators have rt to voice dissent, but not on a military base

b) forum analysis – have always had civilian rule of military bases, don’t want to politicize this in any way (compelling int in maintaining military–govt relationship)

· full cut-offs are permissible here, as long as done evenhandedly

E. private property cases

1. Marsh v. Alabama (1946) – company-owned town (private property)
a) holding: unconst for it to ban distribution of literature

b) applied public forum analysis here, all three elements met (generally open to public, purposes of forum consistent with 1st A theories, no alternative fora)

2. Logan Valley (1968) – attempt to apply Marsh to private shopping centers
a) holding: unconst to ban peaceful picketing at private shopping center

· role that such shopping centers play in American life – only forum of public interaction for suburbanized America

· ct therefore allows private shopping centers to be public fora

3. Lloyd (1972) – antiwar leafleting; distinguishes Logan Valley
a) holding: upheld regs – speech here (leaflets) aren’t related to shopping center’s operations

b) Marshall dissent – this distinction can’t hold (is just content-based); will have to either uphold both Logan Valley and Lloyd regs or strike them both down

4. comes to pass in Hudgens – outright overruling of Logan Valley

a) but note: states have found malls to be public fora

X. Rights of Access to the Forum TC "I. Purposes of Criminal Law" \f C \l "2" 
A. background concern in access cases – that free speech on its own isn’t robust enough protection of dissent, that we need other forms of regs to enable diversity of voice (i.e., compelling access)

1. forms of free speech (e.g., radio, TV) which SC initially regarded as technologically scarce
2. two different approaches taken to this new media

a) US: radio/TV is so impt, and we’re so worried about it being taken over by the state, that we should make it essentially a commercial region – motored by advertising
· some thin FCC regs, but what really makes it go is selling of ad time

· desire to decentralize decisions as to what is put on the air

· criticism – market concerns drive producers to appeal to lowest common denominator (want to sell product, so stay away from offensive material)

b) UK: much too impt a matter to be remitted to commerce – must have independent agency (BBC), independent from government and funded by user fees (tax)

· criticism – too elitist, removed from the people; concern that other nations to implement this plan won’t have a BBC w. such independence from govt
B. compelled access for speech of others
1. Miami Herald v. Tornillo (1974) – FL Σ requiring papers to provide candidates equal space

a) struck down – 1st A is aimed at state interference; there should never be state interference in publishing decisions

· there is regulatory power in this domain, but only when there’s a monopoly in a scarce resource (then there’s legit power to compel access)

b) huge chilling effect – newspapers would avoid controversial topics in order to avoid reply access obligation

2. PruneYard Shopping Center v. Robbins (1980) – access to private malls

a) allowed state to force access – state const had more expansive public forum doctrine; clear that mall wouldn’t be endorsing speech
3. PG&E (1986) – extra space in billing envelopes, given to private (anti-PG&E) advocacy gp
a) compelled access here was unconst – relied on Tornillo; individuals should never be forced to speak contrary to their convictions

b) distinguished PruneYard – there, no danger that access would compromise mall’s own right to free speech

· PG&E doesn’t have rt to be free from vigorous debate; but does have rt to be free from government restrictions that abridge its own expression rts in order to enhance relative voice of its opponents

4. Hurley v. Irish-American Gay, Lesbian and Bisexual Gp of Boston (1995) – privately operated parade forced to allow access to gay-lesbian group
a) holding: unconst to force private citizens to change their expression

· parade wasn’t just a conduit for speech, it was speech; unconst to force parade/speech to include elements individuals didn’t want to include

b) distinct from PruneYard (again) – that case didn’t compel speech on part of mall

5. methodology for compelled access cases (see explanation, p.1386)
a) does the access Σ compel speech?
· if no – rationality review
b) if yes: is the access requirement content-based?
· if yes (Tornillo, PG&E) – strict scrutiny
· if no (compels speech for reasons unrelated to content) – O’Brien/Ward intermediate scrutiny
C. access obligations and broadcast media (distinct from Tornillo print media rule)
1. Red Lion Broadcasting v. FCC (1969) – required radios to provide free reply time for individuals personally attacked on the air

a) upheld – scarce medium, so govt can force access consistent with public interest

2. CBS v. DNC (1973) – arguing for a const right of access to TV time
a) holding: CBS policy was const, no access obligation

· refusal to extend Red Lion to political ads; should be left to CBS editorial discretion

3. CBS v. FCC (1981) – arguing for a statutory right of access to TV time
a) holding: FCC reg was const – can force access via statute

· so: access isn’t const’ly required, but it is permissible for Σ so to compel
4. Turner (1994) ( cable media

a) analysis of medium: cable isn’t scarce, so no Red Lion justification for lesser 1st A protection

· so: ordinary 1st A analysis – content-based vs. content-neutral
· nature of medium: cable operators’ “chokehold” on access (operator can determine all things that subscribers get to hear) – government can still take steps to ensure that private interests don’t restrict free flow of info/ideas

5. Reno v. ACLU (1997) ( internet media

a) analysis of medium: internet is certainly not scarce; also not as invasive as radio/TV

· no basis for qualifying level of 1st A scrutiny that should be applied here

XI. Government and the Media: Censorship and Gag Orders ((prior restraints))
A. review – we’re most suspicious of prior restraints on speech (see Saia, Cox)

1. Freedman v. MD (1965) – in area of obscenity

a) will only allow licensing if subject to extremely demanding procedure

b) licensing found unconst – too difficult for any scheme to satisfy 1st A

2. prior restraint skepticism applies even in areas of unprotected speech

B. Near v. MN (1931) – public nuisance injunction against defamatory newspapers

1. defamation of public figure – had newspaper already published this, it would fall under NYTimes test, and would still be problematic

2. holding: no prior restraints against publisher who tht this was newsworthy

a) prior restraints only allowed in cases of super-duper clear and present danger (e.g., publishing troop movements, nuclear bomb instructions)

C. NYTimes v. US (1971) – Pentagon Papers case, publishing contents of classified study

1. holding: ordered release of papers – info is all retrospective (i.e., not troop mvmts)

a) more impt that ppl have all info re getting into Vietnam War

2. dissent: concern that this is overstepping executive powers (foreign policy matters)

D. US v. Progressive Magazine (1979) – injunction against publishing nuclear bomb recipe

1. holding: prior restraint allowed – involved one of remaining exempted categories

XII. Campaign Financing: Is Money Speech? TC "I. Purposes of Criminal Law" \f C \l "2" 
A. two different views on relationship between politics and economics
1. Rawls – extremely impt to separate question of political equality from question of economic equality; never allow economic inequality to undercut political equality

a) therefore, robust campaign finance rules required for political equality

2. libertarian view – any attempt to separate politics and economics is not real, untenable

a) against campaign finance rules altogether

B. Buckley v. Valeo (1976) – Election Campaign Act of 1971 (response to Nixon campaign)
1. free speech issue – ct rejects args that this isn’t speech (and thus falls under O’Brien test, which it meets), and that this is merely a t/p/m reg (analogy to Robert’s Rules)
2. elements

a) contribution limits – const 
b) expenditure limits, both candidate and aggregate campaign – unconst 
c) disclosure requirements (keyed to contribution limits) – const
d) public financing provisions – const
3. constitutional distinction b/t contributions and expenditures

a) contributions – fear of quid pro quo
b) free speech analysis – limits on expenditures are a real intrusion on free speech

· Richards objection – from theoretical standpoint (anticensorship principle), where are any of these regs shutting up expression?

· and this result leads to just rich ppl running for office
4. compelling state purposes analysis

a) accepts anticorruption state purpose – can regulate as long as reg is aimed at keeping corruption down to tolerable levels

b) rejects political equality purpose (a la Rawls) – unconst state purpose

· at heart of this case: disallowing political equality as a state purpose when it conflicts with free speech
c) once political equality purpose is out, corruption is the only legit one; makes sense of allowing contribution limits and not expenditure limits

5. note: other concurrences/dissents – uphold all or strike down all

6. note: incredible role of PACs is a direct consequence of Buckley (loophole)

C. cases post-Buckley – mostly follow Buckley framework, but some exceptions

1. Colorado cases – limits on party’s coordinated expenditures are facially unconst

2. Austin (p.1444) – state restriction on independent expenditures – special attention to certain kinds of expenditures when associated with corporate interests

3. Berkeley case (p.1446) – initiatives/referenda treated differently than elections

D. McConnell v. FEC (2003) – soft money case: massive amts of money going to parties (no limit as to contributions to parties before), so Cong passed legislation cracking down
1. seems that ct is just expanding Buckley, applying same limits to soft money in response to the new ways ppl are spending money

a) if it’s legit to control contributions, this type of spending is evasive of those regs, so Cong can strike out against this in pursuit of its legal ints (necessary/proper?)
2. issue ads: expenditures for speech – under Buckley, this limit is almost certainly unconst

a) but on basis of anticorruption – concern that a small group of ppl run these ads right before election…

3. Richards: hard to see how this fits in the Buckley rationale…

XIII. First Amendment and Compulsory Disclosure
A. NAACP v. Alabama (1958) – disclosure of member info was required by the state
1. compulsory disclosure – classic privacy int (nerve of rt to privacy: control info about self)

2. privacy rt is impt’ly connected to associational liberty (implicit in free speech)

a) very like Griswold – in order to protect one rt, must protect connecting rts

b) state can’t shut up voices of conscience – in order to prevent such shutting up, must protect associational liberty, and must protect rt of privacy

c) Richards loves this opinion (compelling, principled)

3. Shelton v. Tucker (1960)

4. overbreadth analysis – Σ was unconst on its face

a) Stewart majority asks facial analysis questions – how would Σ reasonably be applied, what purposes does it serve, etc.

b) scope of Σ is too broad – could be applied to intimidate, etc.; less restrictive alternatives are available

5. Harlan dissent – would prefer this to be an as-applied case, not facial
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I. The Free Exercise Clause TC "I. Purposes of Criminal Law" \f C \l "2" 
A. history of FEC – unlike free speech, this one had a robust tradition/history
1. European wars of religion – and Enlightenment hope to never allow this again

a) Locke’s letter concerning toleration (extremely influential for FFs)

· sharp distinction b/t religious ints and secular ints

b) claim: we only have legit state power if it’s limited to secular ints

c) though religious liberty is extremely impt, you can abridge it if there’s a compelling state purpose

2. Jefferson’s VA Bill for Religious Freedom

a) moving beyond Locke – mere free exercise isn’t enough ( antiestablishment

· must not just protect religious liberty; must cut the knot of tax support b/t state and religious institutions

· churches must get money from constituents, not from the state
b) central rt we have is the rt to conscience, subject to a clear and present danger of a harm to a secular interest – harm principle

3. Madison’s Remonstrance – first example of disestablishment, passed in VA

a) religion is corrupted at its core if it allies itself with political power
b) concern is for corruption of religion, not for protection of state power

B. political theory – equal liberty of conscience, subject to a compelling state interest

1. note: free speech is a generalization of the theory of religious liberty

2. one area of con law that is NOT utilitarian – nothing to do with politics, all about conviction

C. development of religion clause jurisprudence

1. dominant view (Black, Souter) – no differentiation b/t religion and irreligion

2. minority view (Rehnquist, Thomas) – nonpreference as b/t different views of religion

D. expanding def’n of “religion” as any sincerely held conviction
1. exemptions from military service

a) no mandatory exemptions from military service – too high risk of compelling conversion

b) discretionary exemptions
· Seeger (1965) and Welsh (1970) – claimed exemptions, but weren’t theists
(a) exemption must be extended on basis of sincerely held beliefs; state can’t draw distinctions based on source of belief

(b) religious and irreligious stand equally

· Gillette (1971) – folks who don’t reject all wars (on theistic or non-theistic theory), but felt that this was would be murder (on Catholic grounds)

(a) no exemption – such a rationale would encourage ppl to invent interest and convert (higher likelihood of fraud)

(b) would further distort racial/class bias of serving in war – educated white boys have easier access to such stories to get out of draft
2. mail fraud case – US v. Ballard (1944) – arg that ppl are being conned, should be protected
a) when it comes to fraud and religion, state must stay out of it

· cts can’t examine truth of religious claims – not a state inquiry

b) cts can determine sincerity of belief – though there are difficulties here as well

c) so essentially – no fraud in religion

3. use of religion at all by the state is highly suspect – religion as the first suspect class
E. general: statutory restrictions on religious free exercise

1. Church of Lukumi Babalu Aye v. Hialeah (1993) – Σ forbidding animal sacrifice; Santeria
a) holding: struck down the prohibition
· there were legit state purposes (health, animal welfare), but it wasn’t narrowly tailored enough – not the least restrictive alternative

b) aimed at core of free exercise – can’t criminalize the practice of a specific religion

· Σ is unconst both facially and as-applied

2. Locke v. Davey (2004) – state scholarship, excludes devotional theological studies

a) holding: such an exclusion doesn’t violate FEC

b) many state consts are much more vigilant in protecting free exercise

· here, state deemed this application of scholarship would be forbidden

· SC allows state const to prevail – to extent you can, defer to state consts
F. conduct exemptions on basis of religious conviction

1. Reynolds v. US (1878) – Mormon polygamy case

a) holding: free exercise speaks to belief, not action – okay for Cong to criminalize actions they deemed harmful (e.g., killing somebody as a sacrifice)
· note: later opinions clearly state that FEC applies to both action and belief

b) today: potential compelling secular int to limit polygamy – it’s a form of patriarchy which is degrading to women

2. Sherbert v. Verner (1963) – 7th Day Adventist lost job and couldn’t find another due to belief in Saturday Sabbath; didn’t get unemployment benefits b/c she didn’t mitigate

· holding: struck down Saturday work requirement as applied to 7th Day Adventists

· econ detriment keyed to π’s exercise of religious convictions – triggers test

· no compelling state int (arg of anti-fraud isn’t sufficiently weighty)

b) note tension with antiestablishment – advancing this religion as against others

3. Wisconsin v. Yoder (1972) – universal compulsory education; Amish convicted for not sending children to school after 15

a) massive expansion of free exercise – holding that educating one’s child (imparting religious belief) is at the heart of free exercise

· minimum state int – kids have been educated up to this point

· as applied to Amish (contextualize their need for education to their purpose: working on the farm), no compelling state int

b) Douglas dissent – should look at FE of children, concern of cutting off oppties for kids to decide on a different religious/life path from their parents

· arg that teens can be independent moral agents, with ints distinct from those of their parents – later used in abortion rights cases

4. cases following Sherbert/Yoder – beginning to limit FEC exemptions

a) narrowing applicability of conduct exemptions; more permissive views of compelling state interests – somewhat confused jurisprudence

5. Employment Division v. Smith (1990) – Δ fired and denied unemployment benefits due to his use of peyote in religious ritual
a) holding: no conduct exemptions from neutral laws of general applicability
· general crim law that addresses use of drugs, not at all targeted at religion

(a) concern about fraud, using the Const to subvert crim laws
· explains past exemptions as hybrid rights (FEC plus free speech, etc.)

b) O’Connor concurrence – majority has wrong read of FEC jurisprudence
· nothing talismanic about a nlga; FEC was enacted to protect minority rts against majority trampling via such nlga’s

· would reach this decision via settled FEC jurisprudence – state compelling int in uniform application of drug laws

6. Religious Freedom Restoration Act – passed in response to Smith decision

a) finding that nlga’s can burden religious exercise without compelling justification

b) one purpose – to restore Sherbert/Yoder compelling int test

c) Boerne v. Flores (1997) – holding that Cong can’t subvert SC decision via Σ


· fed RFRA furnishes no cause of action as to state actors, might still bind fed actors (and states are rapidly passing RFRAs of their own)

II. The Anti-Establishment Clause TC "I. Purposes of Criminal Law" \f C \l "2" 
A. one primary area of antiestablishment caselaw – education
1. EC speaks to formation/change of religious belief; if Σ bears on this, it must: (Lemon)
a) have a secular purpose

b) neither aid nor inhibit religion

c) not unduly entangle church and state

2. questions as to what state can legitimately do in universal education (see notes, p.104-106)
a) questions of funding of schools, of curricula in state-funded schools, etc.

B. released time programs – letting students go during school hours to a sectarian program
1. when on-site – definitely not acceptable

a) clearly no secular purpose; impermissible entanglement of church and state

2. when off-site (Zorach v. Clauson, 1952) – possibly okay (at least according to Douglas)

a) no coercion – w/o coercion, there’s no law respecting an establishment of religion

· EC doesn’t mandate strict separation, but defines specific manner in which there shall be no concert/union/dependency of one on the other

b) dissent: appearance of school approval of sectarian programs

· can’t use time within school hour for this purpose; can do after-school

C. curriculum cases – God in the public schools

1. school prayer

a) Engel v. Vitale (1962) – “non-denominational” prayer composed and mandated by school officials – struck down, clearly a religious activity

· EC clearly forbids officials from composing and mandating prayers

· though “non-denominational,” still talks about one God

b) Abington School Dist. v. Schempp (1963) – state Σ requiring Bible verses and Lord’s Prayer to be recited in unison by students – clearly unconst

· pushing Biblical wisdom on children in this context is unconst

c) Wallace v. Jaffree (1985) – state Σ requiring moment of silence – struck down, not motivated by any secular purpose; also, legislative intent to return prayer to schools

d) Lee v. Weisman (1992) – nonsectarian prayer at graduation – struck down, concern about religious coercion (students having to stand in unison with religious students during prayer, at mandatory graduation event)

e) Santa Fe Independent School Dist. v. Doe (2000) – solemnizing football game – struck down: state is getting behind the stigmatizing of minority religions

· social pressure as coercion (even though football games aren’t mandatory)

2. 10 Commandments – Stone v. Graham (1980) – state Σ requiring posting 10C in classrooms
a) fairly solid majority that this is impermissible – no legit secular purpose, especially since this is a school

3. Pledge of Allegiance – Elk Grove v. Newdow (2004) – denied on standing grounds

a) O’Connor got to the merits – distinction between recognition (religious history of our nation) vs. endorsement
4. evolutionary theory

a) Epperson v. Arkansas (1968) – state Σ that schools could only teach both creationism and evolution, not one or the other
· struck down, not on free speech grounds but on EC grounds

· state was essentially endorsing a sectarian view of science

b) Edwards v. Aguilar (1987) – state Σ mandating “balanced treatment for creation-science and evolution-science”
· struck down – within scientific community, creationism has no role whatsoever, arises solely from literal interp of Gen. 1; creationism (dogma) is an outlier, shouldn’t be mandated equal time with evolution (science)

D. EC cases outside of school context

a) Sunday closing laws – McGowan v. MD (1961)
b) Σs upheld – these Σs no longer religious as administered (despite original history), can be upheld by legit secular purposes

2. legislative prayer – Marsh v. Chambers (1983)
a) upheld practice – long history of acceptance of such prayers; have become part of fabric of society, tolerable acknowledgement of history/tradition/beliefs

3. Christmas displays

a) Lynch v. Donnelly (1984) – community crèche in Christmas display
· allowed the crèche – majority opinion as a wooden appeal to history

(a) note: fear isn’t coercion (not in school setting), but favoritism

· O’Connor concurrence – this display won’t be seen as a state endorsement of religion – dominant purpose is secular

· dissent – for Christians, crèche is representation of an intrinsic tenet of belief; to say crèche is dominantly secular is to degrade the Incarnation

(a) no real secular purpose, clearly favoring majority religion

b) Allegheny County v. ACLU (1989) – freestanding nativity display in cthouse
· a crèche by itself is unconst, but if you add a menorah, it’s okay

· literal application of O’Connor endorsement test – adding other bits makes the religious symbol just part of the potpourri of American symbols

4. Ten Commandments revisited

a) McCreary – 10 C in cthouse display
· violation of EC – dominantly secular purpose

(a) history of display – many attempts to introduce 10 C, state making money off of religious donors

· worry of introducing first 4 Commandments into a cthouse

(a) doesn’t fit w/tradition of separating religious and secular questions

b) Van Orden – 10 C statue on statehouse grounds, among other statues
· Breyer (swing vote on these two cases) says this is const

(a) dominant motivation test

(b) lots of other symbols there on the grounds – no one ever thought of it as sectarian

· history of display – 40 years without protest

E. school funding cases

1. Everson v. Board of Education (1947) – state money to reimburse private school busing
a) std: no tax, large or small, should go to support of religious education

· but holding: this Σ doesn’t violate EC

b) distinction b/t money going directly to teaching of religious values, and money going to some legit health int of children – identify some specific component of money that isn’t going to sectarian purpose (state can take secular int in children)

· transportation funding is legit – applied evenhandedly to all private schools
c) worry about unfairness to parents paying taxes and not receiving any benefits

· state power is no more to be used to handicap religions than to favor them

2. Mueller v. Allen (1983) – state Σ allowing tax deduction for tuition, textbooks, transportation for elementary/secondary education
a) Σ upheld – deduction for school expenses generally – broad class of beneficiaries

· deduction goes directly to parents (initial recipients) – no direct funding of religious education

· secular purpose (making education more affordable)

· no administrative entanglement of church and state

b) Marshall dissent – in actual effect making religious schools more affordable (larger deduction for private than public), so doesn’t actually pass secular purpose prong

· aiding and inhibiting – 90% of aid going to religious schools

3. Witters (1986) – aid to visually handicapped person at Christian seminary is okay
a) funds from aid program can be applied towards religious education
· no incentive to undertake sectarian education (evenhanded application)
· no showing that a significant portion of aid will end up funding religious ed
b) concurrences – should have relied on Mueller initial recipients test

c) contrast Locke v. Davey – state can choose to allow such usage of funds, but is not const’ly required to do so

4. Zobrest (1993) – publicly funded sign-language interpreter in a parochial school is okay
a) government programs that neutrally provide benefits to a broad class of citizens defined w/o reference to religion aren’t readily subject to EC challenge just b/c sectarian institutions receive some attenuated benefit

· parents chose to put child in sectarian school; sign-language interpreter will neither add nor detract from that environment

b) dissent: govt employees should never directly participate in religious indoctrination

5. Agostini (1997) – public remedial education funds can be used in religious schools
a) rejected arg that public employees in parochial schools result in state-sponsored indoctrination or an impermissible entanglement

b) remedial ed is just supplemental to curriculum – doesn’t involve religious ed at all

c) also, cost of forcing NYC to maintain strict separation (busing parochial students to public school sites, leased sites, mobile instructional units) – skeptical about entanglement being such an issue as to cost the city that much money

6. Zelman v. Simmons-Harris (2002) – voucher schemes in Cleveland

a) upheld voucher program – passes the Lemon test prongs

· dominant secular purpose: empowering parents to make a responsible choice, in line with state int in providing good education

· background concern: substandard ed, especially for racial minorities

b) O’Connor concurrence – parental choice, no direct endorsement of religious ed

· problem with this: here, it’s just parochial schools that are participating

c) Souter dissent – yes, state int is high, but problem of full funding
· funding religious education, not just some secular bits

· also, there aren’t necessarily religious parents choosing to participate – state money going to indoctrinate students contra parental religious choice
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I. Due Process and the Methodology of Incorporation TC "I. Purposes of Criminal Law" \f C \l "2" 
A. history: the incorporation dispute

1. 1787 Constitution – dominantly procedural (federalism, separation of powers), with a few guarantees of human rights here and there
a) directed against fed government

· Art I, §9 – no suspension of habeas corpus

· prohibition on ex post facto laws, bills of attainder

· Art III – treason very narrowly defined; guarantee of jury in criminal cases

b) directed against state governments

· Art I, §10 – contract clause (prohibits states impairing contract obligations); prohibitions on state bills of attainder, ex post facto laws

· Art IV, §2 – privileges and immunities (set of basic human rts, against which states cannot discriminate on basis of residence in-state)

· Art IV, §4 – every state must have a republican government

2. 1791 Bill of Rights – all about human rights

a) Barron v. Baltimore (1833) – private citizen brought action against city, claim of 5th A takings

· holding: BoR does NOT apply to states – history (FFs meant for BoR to be protection against fed government), and Art I, §10 (FFs explicitly stated it when they wanted things to be applied against the states)

B. Reconstruction Amendments

1. Richards: this is a fascinating study in moral promise and betrayal – high-sounding ideals, but were promptly betrayed; Am ppl inadequate in instituting Recon Cong ideals
2. Slaughterhouse Cases (1873) – leading case construing Recon A’s; LA Σ granting a monopoly to one company; excluded butchers claimed this deprived them of rt to exercise trade (13th/14th A challenge)

a) challenges denied – very narrow interps of Recon A’s

· 13th applies only to slavery (“involuntary servitude” narrowly interpreted)

· 15th A right to vote – irrelevant here

· 14th A – examination of the three relevant clauses

(a) EPC essentially meant to deal with racism only

(b) DPC barely considered, not considered relevant (procedural)

· crux of the holding: how to interpret P&I

· rejects the broader interp (that rt of free labor is a basic rt, and this Σ is an undue burden on that basic rt)

· textual arg – text of 14th A recognizes distinction b/t citizenship of US and citizenship of state; P&I textually applies only to citizenship of a state; therefore it’s meant just to prevent discrim on basis of in-state residence

(a) very narrow conception of rts protected under P&I

(b) Richards: this is bogus; Art IV, §2 P&I clause had always been read as a national conception of human rts – this opinion ignores that settled interp, introduces a distinction not actually in the text

b) note: when SC finally gets around to robust protection of human rts, it does so under DPC, not P&I – transposition of P&I promised into DPC

C. right of interstate mobility – a revival of the 14th A P&I clause?
1. Edwards v. CA (1941) – Okie case; CA trying to curtail flow of indigents into the state

a) struck down on multiple grounds, b/c restricting rt of mobility of the Okies

2. Shapiro v. Thompson (1969) – Σ denying welfare benefits to new residents until they had lived in-state for a year

a) struck down – rested on rt to interstate mobility

3. Saenz v. Roe (1999) – CA Σ limiting welfare benefits available to newly arrived residents

a) problem: Cong Σ had expressly allowed such a law

· ct had to rest its invalidation on EPC, since no Cong override allowed

b) new idea: a state has to treat all of its citizens equally

· arg that this is a lesser burden than in Shapiro (not a total denial) is irrelevant, given the egalitarian metric

D. theories on incorporation

1. Cardozo approach (in Palko v. CT, 1937) – selective incorporation
a) when not having the rt in question renders justice impossible (abstract Q of justice)
b) problem with this test: too subjective

2. Black approach (dissent in Adamson v. CA, 1947) – total incorporation
a) apply entire BoR to the states, ignore originalist history to the contrary

b) note: Black always wanted this done under P&I, not “substantive due process”

c) problem with this test: too mechanic, questionable reading of history

3. prevailing view on the ct

a) Duncan v. Louisiana (1968) – Δ charged with battery, sought trial by jury; LA const grants jury trials only in cases with capital punishment, so Δ was denied

· question of whether 6th A jury trial guarantee applies to the states

(a) must contextualize to our const tradition – question of if this part of BoR pivotally enforces Anglo-American conception of justice
(i) note: not Cardozo’s abstract question, but specific to US

(b) trial by jury does play pivotal role in our conception of justice

· what we get under this approach: almost total incorporation of BoR

b) Williams v. FL (1970) – whether “jury” means twelve men

· holding: you don’t need twelve people in unanimity – not necessary for the core conception of justice at stake

· incorporated provisions bind states as to basic strictures, but states still have some flexibility – fed conception of “jury” doesn’t have to bind states
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** full title: Substantive Due Process and the Emerging Rights to Personal Autonomy or Personhood
I. Rise and Fall of Substantive Economic Due Process TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Lochner v. NY (1905) – NY Σ limiting number of hours bakers could work
1. holding: this is a violation of a basic rt – rt to work

a) need compelling int in order to infringe this rt – i.e., preventing harm to self/others

2. Harlan dissent: cites evidence that baker occupation is a health hazard (compelling int, voted in by ppl of NY, read out of the Σ without any reason)

a) also notes that bakers aren’t on equal footing in bargaining power – state int in providing equality

3. Holmes dissent (note that this is now the law) – ct should be more deferential to the state

a) only ground on which ct is reading equality out of Σ as a justification is on basis of the ct’s own theory of economics (social Darwinism)

· whether a state purpose is valid or not isn’t determined on the basis of a ct-preferred social theory, but in context of long-term understanding of justice

· ct can’t jam in its own opinions when they don’t fit the historical tradition

4. “Lochnerizing” – taking a matter that is more properly for legislature (b/c they turn on fact-finding, etc., better suited to make policy decisions), improperly making it a judicial matter
a) Lochner is now dead – in area of econ/social legislation, ct defers to legislature (see Nebbia, West Coast Hotel for this progression – p.503-506)

B. Carolene Products, footnote 4 (1938)
1. even if Lochner was a mistake, ct still has impt role to play

a) enforcement of BoR

b) areas where ct must intervene for political equality (a la Ely)

c) protection of discrete and insular minorities
· ct plays a role in giving such minorities a forum in which to be heard

2. shift in what justifies JR – extended beyond speech/religion into domain of suspect classes
3. Williamson v. Lee Optical (1955) – withdrawal from Lochner
4. OK Σ requiring visit to ophthalmologist for an eye exam – state purpose of health

a) both over- and under-inclusive

b) but there’s no fundamental rt involved – doesn’t rise to level of what worries us about suspect classes (no innocent gp being dehumanized by state injustice)

5. rational basis analysis – if you don’t fall in strict scrutiny (basic fundamental right, or suspect class), then there’s almost total deference – Lochner is basically dead

II. The Right of Personal Autonomy: Contraception, Abortion, Consensual Adult Sexuality, Death TC "I. Purposes of Criminal Law" \f C \l "2" , Drugs and Beyond
A. political theory background
1. JS Mill, harm principle – impt role in triumph of democracy; protection of free speech and constitutional privacy under this theory
a) harm principle as proposal to confine majoritarian power – if a Σ doesn’t act to prevent a harm to others, we should be worried about illegitimate use of state power

· justice (use of state power is cool, so long as it’s promoting justice)

· harm to others (basic harm principle – good as motivation for legislation)

· harm to self (but we’re skeptical of this – paternalistic)

b) if a law doesn’t fit into one of these three bases for the harm principle, then mere offense to the dominant majority is never enough to justify it

2. privacy as a right in law – three cases cited in Griswold to show tradition of rt to privacy

a) Meyer v. Nebraska (1923) – Σ prohibiting teaching foreign language to students
· struck down – basic liberty and privacy int of parents in wanting their children to learn the language of their ancestors

· state can’t violate this int without compelling int; no such int shown here
b) Pierce v. Society of Sisters (1925) – attempt to coerce religious parents to send children to public schools
· struck down – parents have liberty int in directing what their kids will learn

· state int in universal compulsory education, but state can’t dictate how kids will be educated, beyond competency levels

c) Skinner v. OK (1942) – compulsory sterilization for ppl convicted >3x for crimes of moral turpitude
· struck down – privacy int is extremely high, state justification is inadequate

B. contraception ( Griswold v. CT (1965) – Σ criminalizing contraception, even by married couples
1. holding: found a fundamental right to privacy – penumbras/emanations arg
a) marital associational liberty protected by all the privacy ints protected to some degree by various parts of the const 

b) particular emphasis on 4th A rts – if CT were really going to enforce Σ, would require massively intrusive measures into private marital bedroom

c) note: all privacy cases now connected through a rt of intimate association
2. Goldberg concurrence: not sure about whole penumbral arg – would go with 9th A arg

a) 1– 8 aren’t exhaustive list of rts; 9th becomes v. impt once we have incorporation

3. Harlan concurrence: fund rt to marriage, rt to intimate life

· traditional conception of anti-contraception laws no longer valid (historically, to promote procreation)

· clear now that such Σs are violative of the harm principle (4 prongs, above)

C. abortion – explodes the gender issue latent in contraception cases; see notes on principles, p.121
1. Roe v. Wade (1973)

a) development of Griswold line: rt to intimate assn ( rt to determine relationship with her child (most intimate assn of all)

b) possible compelling ints to justify criminalizing abortion

· health/life of mother – obvious compelling int

· potential life of fetus – fetus doesn’t count as full person, but does get weight as a “potential life”

c) solution: trimester system – different ints justify state regulation at each stage

· 1st trimester – no legit health int (safer for women to have abortion), so no legit regulation of abortion

· 2nd trimester – willing to permit some health considerations

· 3rd trimester – viability point; can prohibit abortion after

2. criticisms of Roe v. Wade

a) Ely: women are not a minority, not necessary for ct to step in to protect them

b) inappropriate judicial intervention – trimester system could have been a legit legislative approach, but certainly isn’t principled as ct decisions should be

c) undemocratic – political question, should have been left to the ppl

3. abortion cases between Roe and Casey

a) spousal consent – ct focuses on the woman’s rt; not a rt that inheres in the husband

· might not be his child; concern of domestic violence

b) parental consent – they do have rt to abortion, just as they do to contraception

· state can require parental consent only if there’s a procedure by which she can go to ct to get consent (to get around parental requirement)

· notification may be required, but not consent

· clear separation of girl and her family (concerns re abuse, etc.)

· develops conception of privacy as an aspect of moral individualism
c) funding cases – legitimate for state to limit public funding of abortions

· democratic majority can determine whether to fund abortion, given its moral implications

· but our commitment to moral individualism demands the rt to abortion

4. Planned Parenthood v. Casey (1992) – Roe revisited
a) ct reaffirms principles/ints at heart of Griswold and Roe – rt to privacy, intimate life

· women have come to rely on the rt to abortion, as they structure their intimate relationships – reliance int in favor of stare decisis

b) but also: much weightier view of value of human life – so allow greater regulation

c) result: undue burden standard of review

· 1st trimester: no abortion prohibition

· 2nd and 3rd trimester: willing to allow more state regulation as long as state isn’t imposing an undue burden on a woman’s rt to choose

(a) approved of consent forms, 24-hour waiting period

(b) disapproved of spousal/parental consent requirements

D. family relationships/marriage

1. Bowers v. Hardwick (1986) – GA Σ criminalizing (essentially) any sex that doesn’t lead to procreation; in practice, though applied only to homosexual sodomy
a) holding: truncates the Griswold/Roe right so it doesn’t apply to homosexuals

· originalist reading – FFs wouldn’t have extended any such rt to gays

· has to have narrow conception of the rt, b/c there’s no compelling state int here to justify infringing upon a homosexual rt to intimate assn

b) Blackmun dissent: this is the same rt that was protected in Griswold/Roe, and there’s no compelling state int to justify infringing upon that rt

2. Lawrence v. TX (2003) – Σ targeting specifically homosexual sodomy
a) overruled Bowers – removal of procreational sex int; Bowers was just promoting homophobia

b) big factor: developments in international law
· developments abroad suggest that this is a fund human rt – widely respected elsewhere, as such a fund rt would be
c) Casey’s “mysteries” passage – if the rt to intimate assn is such a mystical thing, then gays/lesbians are fully owed that rt

d) Scalia dissent: concern that this could be extended to incest, bestiality, polygamy…

· Kennedy comment: present case is only about decriminalizing private, adult, consensual sex (see notes p.126-7)

3. implications of Lawrence for partnership/marriage question

a) every incidence of heterosexual sexuality is now const’ly protected (contraception, marriage, abortion, custody, divorce)

· so in light of Lawrence, how far do we extend this protection to gays?

b) Goodridge v. MA (2004) – MA high ct, under the MA const, tracking Lawrence

· arg: implicit in Lawrence is some notion of recognition for the partnerships that gays/lesbians form

· enormous public hostility to this result – passing DOMAs in most states

c) is this a const question at all, or should we keep it a no-criminalization issue and leave question of recognition to the states (as suggested by O’Connor, Kennedy)?

E. right to die
1. basis of the rt – framed as const privacy cases, but this isn’t the rt to intimate assn
a) law tends not to criminalize suicide anymore, but it is concerned with aiding and abetting suicide

2. distinction b/t voluntary and involuntary euthanasia

a) involuntary euthanasia is murder – totally off the table

b) within voluntary euthanasia – two kinds

· passive: letting die, where you agree not to keep someone on life support

(a) less controversial; even the Catholic Church accepts this

(b) within passive, two types of cases

(i) with a living will – where person has specifically requested not to be kept alive if put in this situation

(ii) without a living will – conflict in testimony

· active: killing, where patient is given something to facilitate death

3. passive euthanasia – Cruzan (1990) – patient was in persistent vegetative state, doctors said it was unlikely she would recover; problem of no living will
a) had there been a living will – no question that she would have right to die; basic rt to live with dignity, control own life; part of what it means to be a competent adult
· implicit in our traditions – e.g., tort/const rt to refuse treatment

b) MO required “clear and convincing evidence” of patient’s desire, in absence of will

· holding: upheld this burden of proof, and rejected family’s request to have patient terminated

(a) rt to die is a one-way street – if you don’t have a sufficiently high std and you mess up, you’re out of options

(b) concern re families – maybe family conflicts, money issues at play

c) dissent: this is imposing on Cruzan a sectarian view of life (view that life is of supreme value is a religious view), body of evidence suggests she wouldn’t agree with that view

4. assisted suicide (active voluntary euthanasia) – WA v. Glucksberg (1997)
a) upheld prohibition against assisted suicide – no const issue facially or as applied

· comparative law: elaborate procedures in place in Netherlands for active euthanasia; still worried that there aren’t sufficient controls

· perfectly fine for a state to pass a law to experiment in these difficult moral questions, but must allow democratic experiment
(a) mustn’t prematurely const’ize it, mandate particular approach

b) five concurrences: would object to application of Σ in cases where there’s no way to alleviate pain except death
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I. Standards of Review: The Weak or Rational Basis Test
A. background: EPC is wholly new, no predecessor language in the const
1. nerve of EPC: if a ppl can serve a nation, we owe them as a matter of simple justice equal rts under law – simple idea of moral reciprocity

a) basis of radical abolitionist position – abolish slavery, and end racism

2. two ways you can deprive a person of what is owed him

a) deprivation of fundamental rts (one prong of strict scrutiny test)

· speech, religious liberty, and privacy – must be extended on equal terms

· beyond that, other fund rts that are fully protected under EPC, e.g. voting

b) use of a suspect classification – wholly new analysis

· arose out of view in Recon Cong – prevention of irrational race hatred

· extension of this analysis: intermediate status for, e.g., gender

c) if something doesn’t fall into either of these two classes, then rational basis
3. there can be no over- or under-inclusiveness in either of the two areas of EPC
B. rational basis test

1. looks for some basis for the legislation, either actual or hypothetical

a) actual: looks at legislative record to determine stated purpose; ensures that Σ is related to the rational purpose discussed in a democratic process

· must be able to state rational purpose, otherwise there’s a concern re private ints hijacking the legislature
b) hypothetical: any rational purpose, regardless of whether the drafters had it in mind; avoids difficulties inherent in having to discern actual purpose

2. classification may be over- and under-inclusive, but as long as not suspect, will be allowed in order for the democratic process to operate; ct will move only in protection of basic rts

C. Railway Express v. NY (1949) – traffic Σ prohibited all ads on trucks, except for self-advertising
1. purpose: to prevent distraction of motorists (hypothetical aim dreamt up by the ct)
a) note: how easily should we allow judges to come up with rational purposes

b) holding: Σ is over- and under-inclusive, but in this realm, it passes muster

2. Jackson concurrence – prefers EPC to DPC analysis, b/c with EPC, you don’t run the same risks of Lochnerizing (invalidating democratically legit state purposes)

a) with EPC, you don’t examine/restrict ends, just require state to pursue ends fairly

b) more proper role for judiciary, in its effort to protect basic rts of minorities

c) Σ draws a line that looks silly; better lines could have been drawn

· but at the end of the day, it’s not irrational, so defers to legislature

D. Murgia, Vance, Beazer – super-deferential rational basis review, e.g., compulsory retirement cases

1. holding: age isn’t a suspect classification – rational connection b/t age and capability

a) also: “rt to work” isn’t a fund rt (given overturning of Lochner)

2. so forced-retirement Σs (classification based on age) aren’t unconst

E. US RR Retirement Bd. v. Fritz (1980) – Σ restructured RR benefits to phase out loophole double benefits; cut-off of benefits for those not currently employed in the industry

1. holding: very deferential, created state purpose of apportioning scarce resources on basis of relative equity of claims

a) note: not supported in legislative record, but you can infer rational purposes under rational basis review

2. Douglas dissent: insists on actual purpose test
a) concern re interest groups hijacking Cong; must prove actual rational purpose in order to get past this concern

b) hypothetical purpose analysis is abrogating judicial role in determining Cong’l purposes; majority absolutely misses problem of unfair representation of vested ints

c) examining actual purposes wouldn’t be Lochnerizing, but just holding Cong accountable

3. problems with actual purpose test

a) difficulty of determining actual purpose – it’s just a fiction that Cong acts as a unitary deliberative body, motivated by one purpose

b) danger of the ct substituting its own interp of actual purpose (Lochnerizing)

c) would incentivize Cong to invent its own legit purpose to insert into legis record

II. The Strict Test: Race as the Paradigm Case of a Suspect Classification TC "I. Purposes of Criminal Law" \f C \l "2" 
A. development of race as a suspect class

1. roots in radical abolitionist tradition – criticism of viciously circular racism: stripped ppl of color of all rts, and justified it with stereotypes based on race

a) confusion of unjust cultural degradation with natural facts

b) movement to develop voice of dissent

2. Recon Cong – irrational race hatred cannot be the basis of law

3. WWII – after defeat of racist Nazis, Americans began coming to terms with own racism

B. express racial discrimination

1. Strauder v. WV (1880) – first suspect class case; Σ limiting juries to white men

a) int of competence; racial classification isn’t rationally connected to int

b) ex. of Irish Celts – would strike down such a classification as well; EPC isn’t limited to ppl of color

2. Korematsu v. US (1944) – military internment of Japanese American citizens
a) majority: int of national security during time of war is sufficiently compelling

b) Murphy dissent: this is racism, plain and simple

· look at UK: constantly bombed by Germans, but they never responded with such race hatred for Germans living in Britain; rather closely scrutinized individuals for actual threat to national security

3. Loving v. VA (1967) – antimiscegenation law

a) struck down – anti-discrimination imperative extended to intimate life
4. Palmore v. Sidoti (1984) – loss of custody rts based on racial classification

a) clearly admitted that a child raised in a mixed-race family would likely have a harder time of it – but the state can’t use this as a reason to prevent custody

b) no use of invidious classification for any reason, even allegedly beneficial ones

5. cases following: strong distaste for all racial classifications

a) Anderson v. Martin (1964) – struck down requirement that every candidate’s race appear on ballots
b) official records cases – race as a category on state papers

· struck down requirements of separate lists of blacks and whites in voting, tax records, and property records

· sustained requirement that every divorce decree indicate race

c) racial segregation in prisons – purpose of maintaining peaceful prisons must be achieved in another way, without state-endorsed apartheid

d) health cases – claim that certain genetic risks are more likely with certain ethnic groups – still somewhat up in the air (see notes, p.135)
· concern re underinclusiveness (other ethnicities, not targeted by regulations, are also susceptible to diseases)

· concern re pseudoscience – don’t want to use racial markers at all

C. implied purposeful discrimination
1. standard: disparate impact on suspect class, and no non-discriminatory rationale for the Σ
a) note: ct tends to underenforce zoning and employment, unless discriminatory impact is egregious (cf. Yick Wo); tends to overenforce voting rts

b) note: Σtory std (Title VII) is a much stronger test – mere disproportionate impact on a suspect class is enough to trigger test; state would then have to show that Σ is justified by job performance (class discriminated against is actually less capable)
2. Yick Wo v. Hopkins (1886) – neutral Σ forbade laundry licenses to those in wood buildings, but granted waivers upon consent of Bd of Supervisors
a) ct finding: hugely disproportionate impact on ppl of Chinese ethnicity

b) question then becomes – any non-racial purpose that justifies this application?

· NO – on balance, Σ was motivated by ethnic hatred, and is forbidden

c) suspectness analysis looks at the background history of racism, not at the rt itself

· rooted in Q of familiar grounds on which ppl have been dehumanized

3. Gomillion v. Lightfoot (1960) – AL Σ redefining city lines of Tuskegee, for voting purposes

a) boundary used to be a square, now a weird 28-sided figure

b) ct finding: clearly has disproportionate impact on the voting rts of AAs – new scheme deprives AAs specifically of oppty to vote one of their own into power

c) no theory of voting (non-racial purpose) that could justify such a redrawing

4. Griffin v. County School Bd of Prince Edward (1964) – closing of public schools in one of counties involved in first group of desegregation cases

a) perpetuation disproportionate impact of substandard education for AAs
b) absolutely no non-racist purpose – this is just county’s hostility to Brown

5. but see Palmer v. Thompson (1971) – city closed public pools after desegregation

a) technically, this doesn’t have disparate impact – whites as well as blacks deprived

· hope that since whites are hurting themselves, there’s a chance they’ll come to their senses and reopen the desegregated swimming pools

b) ct insisted on looking at disparate impact, not disparate purpose
· it’s clear that this action was motivated by race hatred…

6. Washington v. Davis (1976) – qualifying test administered to applicants for positions as police officers in DC

a) apparently led to disproportionate rates of failing by AAs – held that this wasn’t implied discrimination

· no invidious purpose – obvious non-discriminatory purpose for test

b) note: had Title VII been used, would then have been struck down – very difficult for state to prove that test is justified by better job performance

· this goes to state action – Cong could have engaged in fact-finding, taken into account institutional racism, and thus created this stricter test

7. Arlington Heights v. Metropolitan Housing (1977) – decision not to rezone a residential area for multi-family dwellings

a) could have disparate impact, but no invidious purpose
· legit theories of zoning could justify this failure to rezone

b) as long as you can come up with a non-racist purpose, that’s enough under this test

8. Rogers v. Lodge (1982) – at-large election system

a) 3 white districts, 1 black district; under district system, 1:4 council members could be black; under at-large system, racial dilution since 75% of voters would be white

· clearly, disparate impact on blacks

b) non-racist purpose – arg that at-large systems are more representative/fair

· but in area of voting rts (and later, education) – cts will overenforce; seem to say that disproportionate impact is enough to strike it down
9. Hunter v. Underwood (1985) – AL const provision (from 1901) disenfranchising all persons convicted of crimes involving “moral turpitude”

a) struck down – disproportionately applied to blacks

b) finding of racial animus as motivation for passing this provision

III. Racial Segregation
A. background: great polarization, failure to deliver on promise, after assassination of Lincoln
1. struggle resulting from gap b/t radical minority and majority – political naïveté of radical abolitionists

2. worse racism than ever in the South post-CW – proud ppl, defeated, found a scapegoat in AAs; bonding over racism, powerful political dynamic in the South

3. North beginning to lose patience over keeping troops stationed in the South – led to 1877 Hayes-Tilden compromise: withdrawing troops, leaving problems of racism up to the South

a) Plessy = largely a result of Republican passivity

4. Gilded Age – period noted by pseudo-science of racism

B. Plessy v. Ferguson (1896) – validated separate but equal rule of the South

1. originalist history – citing abolitionist MA, which had accepted ed segregation, etc.
a) citing dominant view in Recon Cong – prohibition on racism extended to some things, but not to “social classification” (contra views of radical minority)

b) blank appeal to original history – not looking at moral issues, but bound by history

2. appeal to precedents

a) Yick Wo and Strauder were total deprivations; here, everyone gets access

b) and sometimes separate is better than equal – e.g., Amish (assimilation not always good) ( note Richards: this was a gross misapplication of the analogy, since Amish chose such separation, but AAs didn’t even come to the US by choice

3. reading into const the dominant race ideas of the period

a) arg that legislation is powerless to eradicate racist instincts

b) sees nothing wrong with separate but equal b/c he believes it’s in the nature of things – confusion of culture and nature, sold on social Darwinism of the period

4. Harlan dissent (note: Harlan was sole Southerner on SC, knew what was going on there)

a) SC was instituting a caste system of untouchability

· actively constructing a class of subhuman ppl; exacerbating racism
b) denying social reality – can’t see clearly when it comes to race

· separate isn’t equal – rights only run one way (blacks have no access to white car)

C. development from Plessy to Brown – growing const criticism of racism
1. started with leading intellectuals (radical abolitionists), spread to grassroots movement
a) criticism of confusion of unjust cultural degradation with natural facts

2. Frank Boaz – late 19th century German Jewish immigrant

a) called for attitude that would make it clear that racism was culturally constructed

3. W.E.B. Du Bois – cultural anthropology

a) new historiography, with new historical narratives, to free history from racism

b) emergence of a critical voice – AAs beginning to criticize the stereotypes that burden them

4. Harlem Renaissance – emergence of black cultural creativity, finding of voice

a) compelling sense of moral individuality; how racism suppresses this individuality

5. NAACP – coalition of blacks and Jews, seeking to find a voice in and through the law

6. cases leading up to Brown – started with higher education and worked their way down

a) Gaines – state can’t send blacks to law schools out of state; must provide equal educational oppties for its own citizens, can’t deny experience of own local law

b) Sweatt – with separate law schools in-state, very fact-sensitive analysis, to ensure that both schools were actually equal in facilities/faculty/etc.; found separate black law school to be massively substandard

c) McLaurin – separate seating in same law school; looked at intangibles, found impaired abilities to study, engage in discussion, etc.

D. Brown v. Bd of Education (1954)

1. deeply anti-originalist history – context/circs have changed so completely, can’t be bound by  originalist history

a) changed circs: growing voice of dissent, WWII experience of Nazi racism, desegregation of the army

2. responsibility of modern ct is to bring in relevant circs – must read the abstract connotations of the text

a) connotative meaning of the text = avoiding invidious classifications

b) and “separate but equal” on basis of race in education is an invidious classification

3. education as most impt function of state/local govt – connected to voting, mobility, etc.
4. appeal to social science – claim that separate but equal has permanent social effects

a) criticism of this appeal: unclear that social science evidence actually points in the right direction (problems inherent in social science)

E. Bolling v. Sharpe (1954) – extended Brown from state to fed level

1. ct arg: unthinkable that the perception of justice in Brown wouldn’t be equally binding against fed government

a) decision that this is the new minimal level of justice – new abstract conception of constitutional justice

F. Brown II (1955) – enforcement of Brown I

1. leaves it up to lower cts to enforce the desegregation command, with all deliberate speed
G. remedial cases, post-Brown II – three major periods in the early years
1. period of massive resistance in the South – political racism happening at a massive leve

a) Cooper v. Aaron (1958) – SC reaffirms principle of Brown

· response to Little Rock, reintroduction of fed troops to enforce order

· condemnation of “separate but equal” is a principle of justice, won’t yield

b) SC as the only agent affirming Brown – Presidents and Cong generally hostile

2. period of the civil rights movement – emergence of MLK, black free speech

a) protest that changed the minds of America – led to political shift in the nation

· Civil Rights Act of 1964 – extension of desegregation to hotels, etc.

(a) Cong and Presidents are now behind such legislation

· Voting Rights Act of 1965 – effective guarantee of AA voting rights

b)  SC reintroduces itself, looks more closely at some proposed desegregation plans

· rejects plans for voluntary minority to majority transfers – voluntarism would just perpetuate segregated education

3. period of growing skepticism re segregation, de jure and de facto

a) Green v. County School Bd (1968) – struck down freedom of choice desegregation plans, since that would just perpetuate segregation

· better way to preserve education and the neighborhood school model would be to draw contiguous districts (works in the rural South)

b) Swann v. Charlotte-Mecklenburg (1971) – metropolitan areas of South, where contiguous districts don’t bring about integration

· ct takes drastic measures, including lateral districts and busing
c) after Swann, there’s full compliance – now, fully integrated education in the South

H. Brown moves north – following cases are all in areas without history of de jure segregation; ct finds instead implied racial discrimination

1. basic principle – if you have schools where districts easily could have been drawn in a way that promoted integration, failure so to do violates Brown

a) must redraw districts, bus children in, whatever it takes to integrate

2. Keyes, Columbus, Dayton – findings of disparate impact, not justified by non-racist purpose of maintaining neighborhood schools

3. Milliken v. Bradley (1974) – Swann principles only apply w/in a single district
a) need a finding of implied purposeful discrimination in that district; can’t force busing between districts; ct allows white flight…
I. SC in 1990s – largely choosing not to interfere anymore

1. MO v. Jenkins (1990) – question of levels of taxation is a political question, defer to legis

2. OK v. Dowell (1991) – bus plan terminated, concern of reopening segregation – but SC says it has already done its work, can’t stay in this business forever

3. Freeman v. Pitts (1992) – similar to Dowell; “partial relinquishment of judicial control” as significant step towards dct’s duty to return control of schools to local authorities
4. US v. Fordice (1992) – the only ’90s decision contra the above

a) higher ed – MS state university system had same affirmative obligation

b) questioned tradition of all-black colleges: separate was once better, but now it’s not

J. cases dealing with attempts to restructure the political process
1. Hunter v. Erickson (1969) – requirement that any ord regulating real estate transactions on basis of race/color/religion/etc. must first be approved by majority of voters

a) struck down – explicitly racial classification which made it substantially more difficult to secure enactment of fair housing ordinances; disadvantaged those who would benefit from laws barring racial discriminations
2. Washington v. Seattle School Dist (1982) – integration plan required to have state consent

a) struck down – sufficient burden on legislation that challenges racial discrimination; use of racial classification to define governmental decision-making structure – those seeking elimination of de facto segregation would have to seek relief from state legislature or state referendum; burdens all future attempts to integrate schools
3. Crawford v. Los Angeles Bd of Ed (1982) – CA const amendment that state cts can’t order mandatory busing unless a fed ct would do so to remedy violation of EPC
a) upheld – this was merely having state conform to fed standards, not a violation

· state, having experimented by going farther than fed const requires (broader busing plans), is free to return in part to the std prevailing generally throughout the nation

IV. Affirmative Action (Race) TC "I. Purposes of Criminal Law" \f C \l "2" 
A. if you’re in de jure category (area of country that has expressly allowed racial classifications), Swann controls – you’re allowed (sometimes compelled) to use racial classifications remedially
1. not controversial – even Scalia agrees! – wrong was racial, therefore remedy may be racial

2. difficulty comes when you can’t show express de jure segregation – e.g., Bakke

B. two general approaches to ameliorative racial classifications

1. Wechsler/Bickel (neutral principle) – racial classifications are always unconst, and require strict scrutiny
a) SC has accepted this view, except for in education

2. Dworkin/Ely – historically absurd to extend same scrutiny to invidious and benign racial classifications; strict scrutiny for invidious, rational basis for benign

a) see Brennan’s dissent in Bakke – strict for invidious, intermediate for benign

C. affirmative action in education

1. Regents of Univ. of CA v. Bakke (1978) – quota system affirmative action plan

a) very divided SC struck down the quota system
b) Powell plurality – apply strict scrutiny to racial classification, even if ameliorative

· examination of alleged state purposes

(a) proportional representation – not sufficiently compelling

(b) social discrim – only valid if de jure discrim was found

(c) health care services to underserved communities (this is a med school) – no proof that ppl of color serve other ppl of color better

(d) diversity – this works as a compelling purpose, but quota system isn’t sufficiently narrowly tailored; Powell looks to Harvard individualized system – race as a plus, not a blanket quota system

c) dissent – benign racial classifications should get intermediate scrutiny
· int in protecting against racism; scrutiny to avoid unacceptable motives

· found that classifications here are benign, generally ameliorative and designed to achieve this goal

2. Grutter v. Bollinger (2003) – UMich law, individual consideration, including race

a) O’Connor applies strict scrutiny, but finds that this system passes

· individual consideration – not a quota system, but a sufficiently narrowly tailored “race as a plus” system, given compelling int in diversity

b) Thomas dissent: aff. action is interference, doing injury to minorities – badge of inferiority

· no racial discrimination should be allowed under EPC

3. Gratz v. Bollinger (2003) – UMich undergrad, points system (lots of points to minorities)
a) struck down – made race the predominant factor in admissions decisions, too much like quota system; reaffirmed importance of individual consideration

D. affirmative action in employment
1. Wygant v. Jackson Bd of Ed (1986) – preferential treatment in teacher lay-offs

a) held unconst – societal discrim alone isn’t sufficient to justify a racial classification; must show prior de jure discrim (by govt’al unit) before allowing racial remedy
2. Fullilove v. Klutznick (1980) – federal quota system in construction industry
a) upheld, even under strict scrutiny – Cong might have found long history of de jure discrim in this industry (§5 powers of Cong) – deference to Cong
3. Richmond v. J.A. Croson Co (1989) – minority set-aside plan implemented by Richmond

a) struck down – completely different if a city does this; ppl of color dominate politics here, can vote, no reason to implement racial remedy

· strict scrutiny justices agree; Stevens: this doesn’t pass intermediate either

b) Marshall dissent: there’s adequate fact-finding, should use intermediate scrutiny

4. Metro Broadcasting (1990) – FCC set-asides so minorities have media that speak to them

a) upheld – applied intermediate scrutiny; impt government int in broadcast diversity

5. Adarand v. Pena (1995) – additional compensation if contractor hired minorities

a) struck down – overruled Metro Broadcasting, required strict scrutiny
b) Stevens dissent: doesn’t make sense to equate invidious with ameliorative

E. affirmative action and the Voting Rights Act of 1965 – attempt to establish minority districts

1. Shaw v. Reno (1993) – NC redistricting plans based significantly on race
a) strict scrutiny – likened to Gomillion (shape of district is weird, no compelling int justifies it)

2. Miller v. Johnson (1995) – race may be considered in drawing up new voting districts, as long as race was not the dominant/controlling factor – i.e., other districting principles (such as respecting municipal borders) can’t be subordinated to race

V. Gender as a Suspect Classification TC "I. Purposes of Criminal Law" \f C \l "2" 
A. factors that make a classification a suspect category (the race-gender analogy)
1. immutability – characteristic about which ppl can do nothing

2. salience – easy to distinguish physically

3. historical background of abridgement of basic rts – vicious cycle of stereotypes

4. irrelevance to any legitimate state purpose

5. powerlessness – unable to change status via democratic politics

B. development of serious feminist thought
1. Mary Wollstonecraft (1790) – irrational to exclude women from conceptions of human rts

a) expected development of liberalism to apply to and change role of women

2. JS Mill, Subjection of Women – brilliant arg connecting sexism to racism (women treated as moral slaves)
3. examination of the pedestal women were placed upon – dominant view that women had a different nature, to ask them to do what men do is to harm them

a) social psychologists – Maccoby and Jacklin book on sex differences (1974)

· statistically significant gender differences: procreation, test results, physical strength

b) massive study of this from literary point of view

c) Elaine Pagels – feminist gospel

d) Simone de Beauvoir, The Second Sex – race-gender analogy is absolutely central

C. American developments – completion of liberal feminism

1. first stage: American radical abolitionists

a) remarkable period of women finding their voices in abolitionist movement

b) arg that what that applies to race also applies to gender; both should fall together

2. second moment: Reconstruction Amendments

a) women had fought for black rts; furious at being left behind

· organization of feminist suffrage movements

b) EPC interpreted as having no application to gender

3. most recent moment: second-wave feminism

a) civil rights movement; women truly finding their voices

D. early caselaw

1. Bradwell v. State (1873), Minor v. Happersett (1874) – EPC doesn’t extend to women

a) 19th A – get the vote, but do very little with it (tend to follow their husbands)

b) great debate over ERA – came very close, but didn’t pass

2. Goesaert v. Cleary (1948) – MI Σ prohibiting women from getting bartender license

a) idea that women need supervision of husband/father

b) Frankfurter majority – states don’t need to accept sociology of madcap feminists

· this is a social and economic matter; should allow Americans to question gender stereotypes on their own

· no fundamental right, no suspect classification; potential rational basis (state int in limiting the harm visited upon its women), so ct defers

3. modern gender discrimination cases

4. Reed v. Reed (1971) – state Σ instructed to favor men over women in administering estates

a) beginning of shift – didn’t find gender a suspect class, but claimed to invalidate it under rationality review

b) opinion is incoherent – usually very easy to justify a Σ under rationality review, but ct is starting to want to prevent gender discrimination

5. Frontiero v. Richardson (1973) – distinction b/t benefits to men and women in armed services; much easier for a man’s beneficiary to receive benefits than a woman’s

a) Brennan plurality – gender is as suspect as race

· immutability, salience, history of irrational prejudice, irrelevance to legit state purposes (growing skepticism of traditional view of sex differences), historical powerlessness

· problem of powerlessness – see Ely critique of gender cases

6. concurrences – reluctant to escalate to strict scrutiny while ERA was under serious debate

7. Craig v. Boren (1976) – OK Σ prohibited sale of 3.2 alcohol to men b/t ages of 18-20, but not to women (men’s MLDA is 21, women’s is 18)

a) struck down – over- and under-inclusive, and rationality isn’t enough for gender
· “strange idealism,” where the “pedestal is a cage” – must allow women to break out, live lives as moral individuals

b) level of scrutiny: intermediate
· impt/substantial purpose, untainted by invidiousness

· gender classification must have substantial relationship to purpose

8. MS Univ. for Women v. Hogan (1982) – all-female nursing school, established at end of 19th century; man wanted to be admitted

a) school’s refusal to open up to male applicants failed to meet Craig standard
b) idea of single-sex school in 1982 is problematic

· no impt government purpose – not compensatory (no schools any longer keep women out)

· tainted by invidiousness – implication that nursing is “women’s work”

9. JEB v. Alabama (1994) – gender-based peremptory challenges unconst

10. US v. Virginia (1996) – VMI case

a) holding: separate cannot be equal (VWIL alternative doesn’t cut it)

· std for intermediate scrutiny: exceedingly persuasive justification for the exclusion (ramping up Craig std)

b) actual (not hypothetical) purpose of all-male school must be benign

· founded in time when all schools were closed to women; remained closed even when other schools opened up

c) ct concedes gender differences, but must differentiate between actual differences and gender stereotypes – must fairly test parameters of these assumptions

· VMI education offers much to men (adversative training method) – possible that women may want this

· as long as there’s one woman who wants VMI education, she has a rt to it

E. “real” differences cases

1. Geduldig v. Aiello (1974) – benefits program excluded benefits for pregnancy

a) upheld – not really gender discrimination, since not all women get pregnant

b) Brennan dissent – pregnancy is uniquely gendered!

· Cong agreed, overruled by Σ

2. Michael M. v. Superior Ct (1981) – CA Σ punished male but not female participant in statutory rape

a) Rehnquist plurality – sustained Σ

· history of such laws is now inapplicable (protection of virtue of women)

· modern justification: virtually all the significant/inescapable consequences fall on the female – pregnancy as a real gender difference

(a) so Σ is equalizing impact of Σtory (consensual) sex – woman gets pregnant, man goes to jail

(b) will only have this equal impact if women are incentivized to tattle; won’t be so incentivized if they get jail time too

b) Stevens dissent – exempt class should be defined by relative innocence, not gender

· plurality is reinforcing gender stereotype (female innocence)

3. Rostker v. Goldberg (1981) – inclusion of women in the draft

a) holding: rejected EPC claim that it was unconst to draft men but not women

· everyone agrees that women shouldn’t be in combat roles; given this distinction everyone accepts, can const’ly exclude them from the draft

b) Brennan/Marshall dissent: this is just registering for draft; military can be flexible in how they’re going to use the women drafted

· they do accept combat exclusion – but modern warfare is now largely technological (as opposed to hand-to-hand combat)

c) common arg by military: unit cohesion – this, not the three “real” differences, is at the heart of the claim

· arg that men have certain (perhaps admirable) protectionist impulses; mixed-gender unit won’t cohesively work together like all-male unit would

· is this really different from previous args re mixed-race units?

F. implied purposeful discrimination

1. Personnel Administrator of MA v. Feeny (1979) – MA Σ grants lifetime preferences to veterans for civil service jobs; feminist groups protested b/c only men could serve in army

a) upheld Σ – analogy to Arlington Heights and WA v. Davis

· Σ is gender-neutral – therefore not express discrim

b) implied purposeful discrim requires disparate impact on the protected group and non non-invidious justification

· yes, disparate impact; but there is a non-invidious justification (getting veterans jobs)

c) concurrence: there’s not even disparate impact – loads of men (who aren’t vets) don’t get the benefit

d) dissent: this is total preference of employment for men over women, with no non-invidious justification

· also, institutional sexism arg – govt should therefore meet a higher burden

G. reverse discrimination

1. generally: ct doesn’t make any distinction b/t compensatory and invidious discrim

a) only b/c of O’Connor’s clever use of strict std do we have any aff. action

2. Kahn v. Shevin (1974) – tax exemption to widows but not to widowers
a) upheld, since women have been largely disadvantaged in the market; this type of distinction is okay b/c it directly addresses an injustice

b) Brennan dissent (probably the law now) – overbroad; gender as a proxy in this area is very suspicious; less drastic measures are available

c) this opinion is probably no longer good law, given Craig

3. Orr v. Orr (1979)– Σ authorized cts to impose alimony obligation on husbands but not wives

a) struck down – alimony should be given to whoever is dependent, not to whoever is a woman; can get at same aim with a more refined distinction

4. Califano v. Webster (1977) – women allowed to exclude more low-income years than men in calculating benefits

a) upheld, even under intermediate scrutiny – clear, defined history of job discrim in this period – classification is very tightly drawn to past injustice/discrim

5. Schlesinger v. Ballard (1975) – Navy promotion system gave women longer period before mandatory discharge for want of promotion
a) upheld – finding of remedial purpose; attempt to address inability of the institution to identify women’s strengths; again, tightly drawn classification

VI. New Suspect Classifications: Alienage, Illegitimacy, Mental Retardation, Sexual Preference, Poverty TC "I. Purposes of Criminal Law" \f C \l "2" 
A. alienage
1. factors of suspectness: irrelevance to legit state purpose and powerlessness

2. Graham v. Richardson (1973) – state denied welfare benefits to legal aliens
a) struck down – aliens pay taxes, bear burden of citizenship, should get some of the rights as well

3. Dougall exception (1973) – allows state to discriminate against resident aliens in hiring for jobs that perform a political function
a) Foley (1978) – upheld state reg forbidding aliens from serving as state troopers
b) Ambach (1979) – upheld state reg involving public schoolteachers
c) but: notary publics are purely ministerial, so Dougall exception doesn’t apply

4. alternative reading of alienage cases – federal preemption (not fund rts) – Cong can choose to do whatever it likes with aliens, immigration law (area of plenary power)

a) where Cong is silent, states have some power, with Cong’l limitations (exact analogy to commerce clause)

b) if it were suspect classifications, Cong would have no override power; so maybe fed preemption better explains this line of cases

B. illegitimacy

1. factors of suspectness: immutability, history of prejudice, irrelevance, powerlessness

a) note: stigma affects powerlessness – they can vote, but not very organized

2. common sense that there should be some protection, but no clear ruling

a) basic rule: intermediate scrutiny – suspicious of discrimination, given the alignment of many of the factors of suspectness, so heightened scrutiny
3. exclusion from wills

a) legitimate state purpose of targeting fraud in inheritance claims

b) if state is cutting off inheritance rights of illegitimate children, this is irrelevant to state purpose and therefore unconst

c) if just subordinating claims of illegitimate children to legitimate children, Σ may be upheld, if there’s a reasonable process in place for the parent to legitimate the child and the parent had chosen not to

· if no oppty for parent to legitimate the child, Σ may be struck down

4. paternity suits

a) state Σ cutting off time period in which paternity suits can be brought – struck down; there’s no analogous time limit for a child born legitimately

C. mental retardation ((note: distinction b/t mental retardation and mental illness))
1. concern about community distaste for retarded ppl; but not as suspect as race

a) immutability; no salience; no history of prejudice (Σs on the books combating discrimination show opposite of prejudice); powerless minority (not organized)

2. irrelevance to state purpose – might be legit for state to differentiate here in order to protect ints of the mentally retarded; a caring society may need benign discrim on these grounds

a) leads to reluctance to deem this a suspect class

3. Cleburne v. Cleburne Living Center (1985) – local zoning decision requiring special permit for home for mentally retarded
a) struck down, on rational basis review – not a strong enough case for suspectness; other groups (i.e., Cong) better-equipped to make decisions on how to treat this class of ppl – so shouldn’t treat them as a suspect class (analog to age discrim)

b) so – close review of factual record (rationality review)

· evidence of irrational discriminatory motivation for zoning decision
· this analysis looks stronger than rationality review…
c) Stevens concurrence: should apply intermediate scrutiny – where community is acting on irrational prejudice, ct should step in (even if not a suspect class)
D. age – not a suspect class (Murgia, above); age can be used as a proxy for competence in certain jobs
E. poverty
1. note: gets covered more in-depth under fundamental rts analysis, below

2. poverty is not independently suspect class – ct isn’t an agent for economic regulation

3. issue of powerlessness – the poor tend not to vote; is this enough?

a) not for Ely – they could vote (sizable percentage of population), so not powerless

b) another arg against – social mobility oppty in the US

c) but: low voting rate is a sign that something is wrong – ct should examine the situation for potentially unconst underlying causes

F. sexual preference

1. Romer v. Evans (1996) – CO const amendment prevented legislation from specifically granting rights on the basis of homosexual sexual orientation
a) stuck down, using intermediate scrutiny

· not about voting rts – ct wanted to establish broader precedent protecting sexual orientation

· character of amendment – alleged purposes are so discontinuous with what they’re doing – law is irrational

· ct is clearly extending suspectness on these grounds

b) factors of suspectness – not immutable; not salient; yes history of prejudice; no irrelevance to legit state purpose (that is, until Bowers was overruled); unclear re powerlessness (small group, but wield power disproportionate to their numbers)

c) Scalia dissent – this is just an attempt by majority to protect their mores against inroads made by powerful minority

· granting heightened scrutiny to homosexual orientation would lead to overruling prohibitions on polygamy

d) Kennedy response: if there are const grounds for criminalizing act of polygamy, that doesn’t mean we can limit polygamists’ political power or demean their status outside of the private (sex) realm

2. gays in the military – Clinton’s “don’t ask, don’t tell” policy

a) concerns already raised in race/gender integration into military – none of the relevant differences (gender) exist here
b) military arg: unit cohesion – concern re sexual int mucking up the works

· Richards: wouldn’t we be better off targeting inappropriate conduct, rather than excluding a whole class of ppl from the military?

VII. The Strict Test: Fundamental Rights and Beyond (Minimal Welfare Rights)
A. second strand of EPC – abridgement of fundamental rts
1. core fund rts: speech, religious liberty, privacy

2. inferred fund rts: voting, access to cts, interstate mobility

B. voting rights cases

1. total denial of the right to vote

a) Harper v. VA State Bd of Elections (1966) – $1.50 poll tax
· voting is a fund rt – instrumental arg: preservative of all other rts

(a) equality in voting is instrumental in ppl democratically better securing basic rts

· any impingement on basic rt must be justified by compelling state purpose
(a) no such justification here

· Harlan dissent: originalist arg – FFs’ view of requirements for voting

· response to the originalist arg – much has changed since 1787 – three great const amendments expanding rt to vote (15th, 19th, 26th); current discourse on personal autonomy (shoots down FF view of protecting women, et al, by not giving them the vote)

b) Kramer v. Union Free School (1969) – property qualification for voting
· struck down
· turned the democratic objection to JR on its head – in area of voting rights, sometimes ct has to step in to render fairer representation (notes, p.166)

· answers originalist dissent by reading the history in terms of political theory (of fair representation)

c) cases that follow

· struck down limited purpose districts (can’t limit the vote on basis of property/school/etc., even when the vote is on such subject matter)

· but: upheld Σs disenfranchising felons

· basically: SC massively striking down restrictions on access to voting; judiciary plays a very active role in this area

2. unequal weighting of the vote

a) Baker v. Carr (1962) – held that reapportionment issues are justiciable
· no longer just political questions – malapportionment problems hadn’t been resolved democratically

· clear equality mandates in state consts being ignored – all levels of government too busy entrenching their own power

· SC steps back into this area – though didn’t announce a justiciable std

b) Reynolds v. Sims (1964) – reapportionment based on population
· std announced: “one person, one vote” – all districts must have the same number of ppl, so as not to dilute any votes

(a) normative appeal – egalitarian

(b) administrative appeal – easy to administer

· Stevens dissent – it’s sometimes appropriate to allow for regional differences, draw up districts to allow fair representation of regional ints

3. political gerrymandering (another aspect of weighting the vote)

a) note: racial gerrymandering is unconst under Gomillion

· here, districts drawn to favor political parties

b) note: this fits under “one person, one vote” rule – numbers aren’t the question

c) Davis v. Bandemer (1986) – problem of finding a justiciable std, beyond “1p, 1v”
· struck down redistricting – fuzzy std based on “continual frustration of the will of the majority” (intentional discrim, with actual discrim shown)
(a) EPC violation only if electoral system substantially disadvantages certain voters in their oppty to effectively influence political system

d) Vieth v. Jubelirer (2004) – came very close to saying gerrymandering wasn’t a justiciable question…
· ct held on to Davis, really wanted this to remain justiciable, but didn’t (couldn’t?) enunciate the proper standard

C. access to the cts – one area where poverty seems to matter

1. Griffin v. Illinois (1956) – state must provide transcript of trial to indigent criminal Δ appealing a conviction

a) where state has appeal by right (extended this rt to all criminal Δs), it must grant this right equally to all

2. extension to court fees, to some types of civil cases

a) Boddie (divorce), Little (paternity suit), MLB (parental termination suit)

b) basic rule: indigency in connection with a basic right matters

· basic rts like privacy, parental relationship, etc.

3. Harlan dissents – this is Lochnerizing, ct trying to level the economic playing field; no const requirement that state must give money to equalize the indigent
a) majority doesn’t agree with Harlan; above basic rule enjoys a stable majority

D. question of const minimum: is an economically just minimum std required?

1. background: Dandridge and Lindsey – no judicial role in economic minimums
a) this is a McCulloch political question, not a Marbury fund rts question

b) Richards: why couldn’t the ct reconsider its position on econ questions?  judiciary has now proven itself, after Warren revolution, and is finally delivering on the promise of Marbury, in protecting human rts…

2. San Antonio v. Rodriguez (1973) – challenge to state education resource allocation scheme (based on property taxes – tradition of keeping ed funding close to local parental control)
a) two inequities arising out of allocation scheme

· difference in tax burden (property poor district had to tax at higher rate)

· inequity in amount per child (contra Brown promise of equal education)

b) holding: these issues are better left to local control; poverty isn’t a suspect class, and education isn’t a fundamental right (see notes, p.170)

· no suspect class – ethnic issue not borne out by facts; poverty isn’t a suspect class; no “district wealth” discrim, since not everyone in the district is actually poor – so all that’s left is disparity in taxable property, and that doesn’t even come close to what we require for a suspect class

· fund rt analysis – education is connected to basic rts, and some measure of education should be required – but this isn’t a total deprivation case

(a) no const guarantee of equality of quality of education; only minimal education is const’ly required

(b) otherwise, we’d have to reconsider Dandridge and Lindsey – housing and welfare more impt than education…

· proposed solutions are all legislative in nature; state legis should be allowed to experiment democratically with solutions to this very real problem
c) Marshall dissent – called for more intermediary level scrutiny

· sufficient aspects of suspectness, fundamentality to require heightened scrutiny
· analog to illegitimacy cases – sensitive to visiting disadvantage on innocent children

· re political question – legis has clearly failed in dealing with this problem; these ppl are essentially disenfranchised
3. Plyler v. Doe (1982) – TX Σ excluding children of illegal aliens from education
a) struck down – this is a total deprivation

· failure to educate these children (note: born in US, so citizens) is creating a permanent underclass; certainly not within meaning of Rodriguez

· illegal alien status – a clearer suspect class (as opposed to difficulties above with poverty)

(a) analog to illegitimacy – these children didn’t decide to be born to parents breaking the law

b) Burger dissent – this is a policy question

· yes, it’s stupid of TX to pass such a law, but const permits stupidity…
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I. State Action
A. background: during Recon, Cong took on responsibilities that had previously been left to the states
1. states weren’t enforcing laws to protect blacks; led to drafting of 14th A, which applied fed law to the states – applied only to states, not to private parties

2. Σs enacted to give Recon A’s force – often extended enforcement beyond state action

a) Σs derive authority from 14th A, which is limited to state action – to extent that they go beyond this, they’re arguably ultra vires

b) Σs become dead letter when North withdraws from South

c) later revived during Civil Rights mvmt, which leads to passage of VRA of 1965

3. four approaches to state action requirement

a) state action interpreted broadly (Harlan)

b) may be possible for 14th A, §5 to extend anti-discrim imperative further than judiciary can (Brennan in Guest)

c) 13th A has no state action requirement, so see if Σ can be grounded in 13th A, §2 (Runyon)

d) no state action requirement with interstate movement, etc.

B. Civil Rts Cases (1883) – struck down Civil Rts Act of 1875: ultra vires as applied to private citizens

1. Σ imposed anti-discrim on hotels, restaurants, etc. – no state action there
a) introduced distinction b/t public and private enforcement

· fear that going too far would open up all personal interactions to scrutiny

b) reserved question of whether Σ would be const under commerce clause
2. Harlan dissent (note that this opinion represents structure of the current law)

a) 13th A – can move anti-discrim imperative into private sphere, where private businesses in question have a public character, quasi-public functions
b) 14th A – citizenship clause (§1) has no state action limitation, implies equal rts

· also, necessary and proper clause (§5) gives Cong power to enforce equal citizenship, not confined to state action

· a benefit of citizenship is being free from discrim (public or private)

c) limitations – realizes rts in conflict with rt of privacy – liberty int of private citizens vs. equality int of those being discriminated against

· sometimes EPC has to yield to rt of privacy (e.g., family area)

C. Civil Rights Act of 1964 – public accommodations Σ, grounded on both commerce clause and 14th A, §5 enforcement powers

1. Heart of Atlanta v. Katzenburg (1964) – upholds the Act, dictum indicates that there is ample power in commerce clause to regulate this type of business

2. arg: human dignity v. mere commerce – degrades the issue of civil rights to protect under commerce clause…

D. Warren Court expansion of the public function anti-discrim imperative

1. extension to private institutions with public functions; private property exercising non-delegable, exclusive powers of the state; private parks; political primaries
2. Marsh v. AL (1946) – company town must allow person to distribute religious lit on premises – mere fact that it was privately owned doesn’t justify impairing free speech

a) ct extends to private shopping centers, then retreats – no long public fora

3. Evans v. Newton (1966) – racist senator sets up park in his will for whites only; private parties run park to maintain his donative intent, so now private park with public image

a) anti-discrim imperative can be extended to such a park

b) Harlan dissent: if this is the case, then it can extend to private schools…

· narrow holding in order to avoid this concern

4. white primary cases – DNC tries to remain all white

a) Nixon (1927) – facial exclusion from primary is per se unconst, under 14th A

b) Smith v. Allwright (1944) – white primary est. by state convention violates 15th A; recognition of place of primary in the electoral scheme: delegation of state power to fix qualifications of primary elections, makes the party’s action state action
c) Terry v. Adams (1953) – racial exclusion in (private) pre-primary elections was unconst; any election in which public officials are elected are like state action
5. state nexus – private activity that is in some way commanded or allowed by the state

a) Shelley v. Kraemer (1948) – state enforcement of (private) restrictive covenants
· asking the ct to enforce constitutes state action, must therefore apply §1982

(a) broad reading: private action can be reached by 14th A

(b) narrow reading: simply about state enforcement of contract between two willing parties

b) after CRA, and after the dust settles, we’re left with a narrow state nexus doctrine

· leases + duty not to discriminate – state nexus
II. Beyond State Action: Congressional Enforcement Powers TC "I. Purposes of Criminal Law" \f C \l "2" 
A. 18 U.S.C. §241: Conspiracy Against Rights – fed cts protecting basic civil rts by imposing criminal sanctions; not restricted to state action, could be applied to private citizens
1. US v. Guest (1966) – Δs charged with civil rights violence (murder of black reserve officer)
a) upheld prosecution; held that there was some state involvement, though the crime was committed by private parties, so never get to application of Σ to private parties

· state is involved enough; Σ clearly meant to require some state complicity

· Cong could extend it to private action without state action if they want to

(a) implied overruling of Civil Rights Cases

b) Clark concurrence: didn’t believe the case needed to be cabined into state action since it involves interstate rt to travel (no state action requirement necessary)

· dictum notes that Cong has power under §5 to extend anti-discrim imperative to purely privately motived conspiracy – recognizing that Cong can extend power beyond what judiciary may be willing to do

c) Brennan dissent: expansive read of Cong enforcement power

· can reach more broadly b/c Cong can engage in fact-finding – under Necessary and Proper clause, Cong can determine that the only way to protect civil rts is to extend anti-discrim imperative into private sphere

· Cong could also decide to extend this through criminal law to properly enforce against any private party

2. US v. Price (1966) – companion case to Guest; local law enforcement officials and private individuals charged with killing civil rights workers

a) where private individuals engage in “joint activity” with government officials to infringe the const rts of others over whom state power has been exerted, private individuals as well as officials are subject to fed law sanctions
B. private conspiracy cases (civil sanctions)

1. Griffin v. Breckenridge (1971) – conspiracies to deny equal protection of the laws

a) holding: no state action constraint, anything motivated by racial animus will be a violation
b) done under 13th A, which has no state action limitation – don’t need 14th A to reach this result

2. note: Griffin interpretation not extended to labor unions or abortion – must show racial bias in order to gain civil sanctions against conspiracy to interfere with 1st A rights

C. Cong power to reach private conduct under 13th A

1. Jones v. Mayer (1968) – complaint that private seller refused to sell a home for sole reason that buyer was black
a) holding: this was unconst – 13th A abolished slavery, and §2 gave Cong the power to do what it had to do to eradicate all relics of slavery
b) fed fair housing law – traditionally narrow in scope, now widened dramatically

2. extensions of this principle into other areas

a) Sullivan – leases are state-like enough; no discrim allowed

3. private schools – 14th A doesn’t apply, but 13th A can – history of racism in these schools

a) nonsectarian private schools (Runyon) – no discrim allowed

· no violation of freedom of assn, or rt to privacy
b) sectarian private schools – anti-discrim imperative not extended

· free exercise rts implicated – a sort of exemption

· not required to provide reasonable explanation of connection b/t religious doctrine and racism – can’t examine religious beliefs

4. private clubs/associations

a) gender discrimination – clubs can’t exclude women – no serious burden on message of clubs to include women

· but gender isn’t fully suspect

(a) private schools should still be allowed to have single-sex education

b) sexual orientation discrimination

· Boy Scouts v. Dale – the only case where assn’l liberty wins out over sex orientation discrim
III. Enforcement of Civil Rights and Reconstruction Amendments TC "I. Purposes of Criminal Law" \f C \l "2" 
A. general overview of enforcement powers of Cong

1. area of commerce clause – where Cong is silent, there’s negative commerce clause; but this is always subject to Cong override
a) sole judicial constraint – that of Lopez and Morrison (national legislation must have a subject matter concerning commercial matters) – very thin judicial review

2. area of Recon A’s – common set of stds enforced against the states and Cong

a) enforcement powers explicitly granted in all three Amendments

b) raises interesting issues in this area, since Cong doesn’t get to override judicial decisions in this area of fund human rts

c) claim: without disturbing Marbury, Cong should play very impt role in enforcing these rts – tension

3. main question in this area: what will Cong render illegal that the cts will not or cannot?

a) judiciary – constrained by args of principle

b) Cong – may take remedial action that goes beyond judicial enforcement

B. SC v. Katzenbach (1966) – fed VRA suspended all literacy tests for voting
1. SC had held (Lassiter, 1959) that literacy tests, as an abstract matter, could be allowed

a) states could have reasons for implementing literacy tests that have nothing to do with discrimination

2. Cong, however, looks through lens of history of massive disenfranchisement of ppl of color

a) Cong’s test: coverage formula, aimed at areas of country that are problematic in terms of discriminatory disenfranchisement (see notes, p.177-8 for full test)
b) Cong engaged in fact-finding, determined the need to put a stop to the vicious cycle of disenfranchisement (substandard ed ( illiteracy ( no voting…)

3. even Harlan (who disagrees elsewhere) agrees that this is the right holding – Cong engaged in proper fact-finding, seriously examining ugly history of educational discrimination
C. Katzenbach v. Morgan (1966) – fed VRA prohibited test for English language literacy

1. SC had held (Cardona, 1966) that English language requirement wasn’t an unreasonable burden per se on voting – closer question than above, but still not willing to overrule
2. note: judiciary could never do this, since this isn’t a principled decision (enfranchises Puerto Ricans, but not other minority communities)

3. Cong, given its fact-finding powers, can see this through a different lens – can use its enforcement powers to remedy any 14th A pattern of exclusion on suspect grounds

a) remedial interp: Cong is empowered to eliminate invidious discrimination (as determined initially by the ct)

· no one questions SC’s principle judgment that ethnic discrim is unconst

· Cong may have made judgment that given massive ethnic discrim in public services in NY, must enfranchise the Puerto Rican community

b) substantive interp: Cong can act even if SC hasn’t found a const violation; can make its own judgment as to discrim and unfair burdens on const rts

· can make a new normative judgment – idea of “one-way ratchet” (expansion of rts)

4. Harlan dissent – particularly furious about the substantive interp of enforcement powers

a) core of JR is to determine protected interests and undue burdens – very dangerous to cede such impt power to the legislature

b) re “one-way ratchet” – extension/contraction of rts is in the eye of the beholder

5. answer to Harlan – we have to allow this, to allow Cong (unhobbled by requirement of args of principle) to incrementally extend rts

a) otherwise, we’d be left with a system that is too judicial, crippling of democratic politics

D. OR v. Mitchell (1970) – voting age provision of VRA of 1970

1. age isn’t a suspect class (SC holding in Murgia), but Cong has decided that it is an unfair burden on 18-21-year-olds’ fundamental rts to say they can fight but can’t vote

2. holding: upheld as applied to fed elections, but struck down as applied to states
a) textual arg: under Art I, §2, states control qualifications of voting…

b) untenable, silly opinion – w/in a year, corrected by 26th A, standardizing age limits

3. looks like a substantive read of the enforcement powers of Cong

a) fact-finding Cong could have engaged in to support this decision

· practice of the states – 18 is the age of criminal responsibility, or marriage, up to which you require school attendance, etc.

· contra anachronistic view of 21 as age of maturity – need back then for physical strength to wear armor and defend your land

b) note: cts could never have done this, since it’s not principled – plenty of mature ppl under 18, and plenty of immature ppl over 18

· but Cong is about drawing bright lines, not hobbled by args of principle; can make more const’ly just decisions in such an area

4. Harlan’s bitter dissent

a) substantive interp undercuts Marbury – enabling Cong to make normative decisions about fund rts, in a way majoritarian legislatures never should be allowed to

b) remedial interp is fin, but anything beyond that is too scary

E. Rome v. US (1980) – at-large districts v. local districts

1. fed Σ upheld, on theory that Cong may have found something that judiciary did not
a) sounds like remedial theory – disparate impact, which isn’t enough at const level, may be enough at statutory level

b) fact-finding – long history of racial disenfranchisement in the South

· in this context, disparate impact bespeaks an invidious purpose; Cong can choose to fix this, though cts wouldn’t be able to

IV. Modern Congressional Enforcement Powers
A. City of Boerne v. Flores (1997) – can Cong pass RFRA, to override SC decision in Smith?
1. holding: limits Cong enforcement powers to remedial, rejects substantive theory

a) recasts previous enforcement powers decisions in this remedial light

2. under remedial theory, Cong cannot do this
a) no factual record of rampant religious bigotry in the US; RFRA isn’t directed at remedying any particular problem of religious discrim
b) only way Σ is supported is on substantive grounds – Cong coming to alternative normative view (that something SC said wasn’t an undue burden actually is)

· therefore unconst – blatant attempt to overrule SC in Marbury area

B. US v. Morrison (2000) – Σ criminalizing gender-motivated assault

1. didn’t fly under commerce clause – no commercial interest involved

2. second arg – §5 enforcement powers

a) Cong trying to force colleges to enforce sexual harassment Σs already in place

b) elaborate fact-finding re institutional sexism, gender-connected violence, etc.

3. holding: struck down essentially on state action grounds

a) cites Civil Rights Cases and their ultimate demise, saying that with race discrim, state action requirement isn’t a big issue – ct will look far into private sphere

b) very narrow reading of state action cases – not extended to gender (not as suspect)
4. Breyer/Stevens dissent – if you can find it in race, you can find it in gender

a) Cong could have found the same deep symbiotic links b/t public and private action, in encouraging discriminatory action

b) if we can have necessary and proper extend to private sphere w/r/t race, why not gender, if the fact-finding supports it

C. later cases

1. Kimel (2000) – age isn’t a suspect class, so this Σ can’t be remedial

a) SC must announce s.t. as suspect before you can get to remedial Cong’l powers

2. Garrett (2001) – disability discrimination

a) cited Cleburne, where disability was deemed not a suspect class – so Σ can’t be remedial

3. Lane (2004) – right of access to the cts (note: this opinion is somewhat erratic)

a) found a special rt here, and on basis of this rt, willing to find sufficient basis for Cong enforcement powers – but this is very ad hoc

4. Hibbs (2003) – family leave legislation, concerned with gender

a) Cong finding that allowing leave allows men and women to spend more time with families

b) upheld Σ – gender is a suspect class (intermediate, but at least somewhat suspect)

· Cong may reasonably have found that if you want to lower discrim against women who want to work but have children, and the men associated with them, this is wholly just remedial legislation

5. everything turns on classifications already having been found suspect

a) essentially, Recon A’s have been narrowed to the scope of what the judiciary is willing to find suspect
PAGE  
1

